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INTERLOCUTORY APPEAL,

REQUEST FOR CERTIFICATION TO FULL COMMISSION,

AND

APPLICATION FOR REVIEW

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL
The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of electric residential customers of Dayton Power and Light Company (“DP&L” or “Company”), hereby submits this Interlocutory Appeal
 to the Public Utilities Commission of Ohio (“PUCO” or “Commission”) and respectfully requests the certification of this appeal to the full Commission for review of the Attorney Examiner’s Entry of December 6, 2012 (“Entry”).  The Entry scheduled local hearings.
  

This appeal seeks to assure that adequate notice of the substance of the Company’s Electric Security Plan Application (“application”) is given to DP&L’s customers who may see an increase in their electric bills.  Only then can the public be afforded a reasonable opportunity to provide pertinent testimony and plan to attend local public hearings.   The Interlocutory Appeal should be certified
 for an immediate determination by the Commission because it presents a new or novel question of law or policy and the Entry represents a departure from past precedent.  Additionally, an immediate determination by the Commission is needed to prevent the likelihood of undue prejudice to DP&L’s residential consumers. 

Upon review,
 the Commission should reverse or modify the Entry establishing the notice of the local public hearings.  Specifically, the Commission should require the Company, consistent with Ohio Admin. Code 4901-1-35-04, to submit a proposed notice for newspaper publication that “fully discloses the substance of the application, including projected rate impacts.”  Disclosing the substance of the application means that any supplements, amendments, or revisions to the application must be noticed along with expected customer bill impacts.  Only after adequate notice is provided that fully discloses the “substance of the application, including projected rate impacts,” should local hearings be held.  This will facilitate the public in deciding whether to attend the hearings where they can testify about the rate increases sought by the Company.   

The reasons for this Interlocutory Appeal, including the Request for Certification and the Application for Review, are explained in the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT

I.
BACKGROUND

On March 30, 2012, DP&L filed an application for a standard service offer (“SSO”) in the form of a market rate offer, under Ohio Rev. Code 4928.142.  On September 7, 2012, DPL withdrew its application for a market rate offer.   On October 5, 2012, the Company filed an application for an electric security plan (“ESP”) under Ohio Rev. Code 4928.143.  On November 9, 2012, the Company submitted a “Supplement to its ESP Application” that included Exhibit 2,
 a proposed Notice of Public Hearing that is intended for newspaper publication.  In that notice, there is a brief description of the filing and a reference generally to bill impacts.   

But recently, on December 5, 2012, the Company informed parties that it intends to revise its October 5, 2012 application with changes in expert testimony and schedules flowing from errors in cost data that permeate the Company’s schedules and workpapers.
   The revised application has not yet been filed.
  OCC anticipates that the projected rate impacts on customers’ bills will change with the to-be-filed revisions.

The PUCO’s Entry, adopting the form of notice, did not incorporate even the general description contained in the Company’s Exhibit 2.  The PUCO’s language for the “Public Notice” does not disclose the substance of the application, nor the projected rate impacts.
  It merely directs the public to obtain further information by contacting the PUCO, viewing the PUCO’s webpage, or contacting the PUCO’s call center.
  This notice does not fulfill the good intent of the Attorney Examiners’ Entry—“to provide customers of DP&L a reasonable opportunity to provide public testimony in this proceeding.”
  And such notice is insufficient to alert customers to the substance of the application and its projected rate impacts.  

The Company’s stated intent to revise its application, but hold steadfast to the evidentiary hearing schedule of February 11, 2013, exacerbates the notice problem because the application will not be the same as that filed on October 5, 2012.  The revised application is expected to have different projected rate impacts.   

II.
CERTIFICATION OF INTERLOCUTORY APPEAL

The full Commission will review an Attorney Examiner’s ruling if the Attorney Examiner (or other PUCO personnel) certifies the appeal.  The standard applicable to certifying this appeal is “that the appeal presents a new or novel question of interpretation, law, or policy, or is taken from a ruling which represents a departure from past precedent and an immediate determination by the commission is needed to prevent the likelihood of undue prejudice … to one or more of the parties, should the commission ultimately reverse the ruling in question.”
  That standard is met in this instance. OCC’s appeal should be certified as explained below. 

A.
New or Novel Question of Law or Policy

First, this matter presents a new or novel question of law or policy.  It is the lack of sufficient notice for the local public hearings scheduled in an electric security plan proceeding that presents the new or novel question of policy.   Given the newness of the laws and rules governing ESP applications, the issue of sufficiency of notice for an ESP local public hearing is a new question of law and policy.  Whether the content of a public hearing notice is sufficient under the ESP statutes and rules has not been addressed by this Commission, to OCC’s knowledge. 

At the time of the energy policy for Ohio that prompted the current law, an announced principle was transparency in Ohio’s regulatory process for establishing rates that utilities charge and customers pay.
   One primary means of ensuring transparency is to hold local public hearings that provide a meaningful opportunity for customers to participate in the regulatory process.  In addition, the Ohio General Assembly adopted new elements of the Ohio policy in R.C. 4928.02 applicable to this case.  

The Ohio General Assembly took steps to preserve an individual’s right to be heard when it drafted the various provisions of the Revised Code. For instance, when utilities seek to increase the rates that customers in Ohio pay for their electric service, the General Assembly deemed it necessary and appropriate to ensure that customers and the municipalities affected by the rate increase are accorded notice of the substance of the rate application.
  Specifically under R.C. 4928.141(B), the Commission is required to set a time for hearing with written notice of the hearing published in a newspaper of general circulation in each county of the utility’s certified territory.  And under 4901:1-35-04(B) of the  Ohio Administrative Code  a utility must submit with its SSO application a proposed notice for newspaper publication that “fully discloses the substance of the application, including projected rate impacts.”  This particular section of the law and the rules have not been interpreted by the Commission.  Thus this appeal presents a new or novel question of law or policy.  

The Entry addressed one element of the statutory requirement that DP&L publish notice of the hearing.  The Entry directed that the notice should read as follows:

The Public Utilities Commission of Ohio has scheduled local public hearings in Case No. 12-426-EL-SSO, In the Matter of the Application of the Dayton Power and Light Company to Establish a Standard Service Offer in the Form of an Electric Security Plan.  In this proceeding the Commission will consider the company’s application, filed on October 5, 2012, requesting approval of an electric security plan for the supply of Standard Service Offer electric generation service.  The hearings will be open to the public.

The first local public hearing will commence on Tues., January 29, 2013, at 1:00 p.m., at the Dayton Municipal Building, Council Chambers, 101 W. Third Street, Third & Ludlow, Second Floor, Dayton, Ohio 45401,

The second local public hearing will commence on Tuesday, January 29, 2013, at 6:00 p.m., at the Dayton Municipal building, Council Chambers, 101 W. Third Street, Third & Ludlow, Second Floor, Dayton, Ohio 45401.

Further information may be obtained by contacting the Public Utilities Commission of Ohio, 180 East Broad Street, Columbus, Ohio, 43215, viewing the Commission’s web page at http://www.puco.ohio.gov, clicking on the link to the docketing Information System and entering Case No. 12-4260-EL-SSO; or contacting the Commission’s call center at 1-800-686-7826.  

But the Entry did not address in the form of the “Public Notice” the full disclosure of the “substance of the application, including rate impacts,” as required by the Ohio Administrative Code 4901:1-35-04(B).  Rather, it leaves the onus on customers to actively pursue the details of the utility’s proposals in the technical filings on the PUCO’s web site.  Consequently, consumers impacted by this case may not be able to decide whether to challenge or object to the matter.  Moreover, when DP&L makes the anticipated revisions to the application, parts of the October 5, 2012 application (which the notice references) will be superseded.  This will be confusing even to the customers who have the means and ability to access the PUCO’s website.  
Thus, the PUCO should modify the Public Notice in the Entry and require the Company to explain in sufficient detail for the public the substance of the ESP plan, as revised, and how it will impact the rates that DP&L’s customers pay, if authorized.  The content of the notice should be adequate to enable consumers impacted by the case to make informed decisions about whether to attend and or testify.  The Public Notice arranged by the Entry does not provide any description of the Company’s application.  The Public Notice should be modified to explain the issues in understandable terms, and should contain adequate information so that consumers can determine the impact the Company’s request will have on the bills they pay.  


Without adequate notice there is undue prejudice to the Ohio public—and its representatives—where the notice fails to provide customers with a description of how the Company’s proposal affects them.  Notice to customers provides a blueprint as to what issues customers should address in their testimony.  Indeed, with the current form of notice the public may not even exercise their opportunity to be heard, based on their potential misunderstanding of the issues raised.  Because the application is complex and involves many issues that will impact the Ohio public, significant issues should be listed, including the projected rate impacts of the Company’s proposal.

The Company certainly had the resources available to deploy for preparation of the application filed.  The public lacks such resources and should be given adequate information and time to learn about and prepare for the local hearings.  It is crucial to the public to be afforded the opportunity to be heard on the proposed application.  After all, the fundamental requisite of due process of law, guaranteed by the 14th amendment, is the opportunity to be heard.
  The opportunity to be heard can have no meaning if one is not informed of the issues in contention and consequently can not make a decision as to whether to challenge or object to the matter.  

The PUCO has recognized that more than minimal notice can be necessary for the public:

While the notice published pursuant to Section 4909.191(A), Revised Code, and Rule 4901:1-11-11(C), O.A.C, is sufficient to satisfy legal requirements of notice, the Commission is concerned that as many customers of each company as possible receive actual notice of this hearing.
 (Emphasis added.)

Indeed the Commission has, at times, ensured opportunities for customers to present public testimony.
   Failing to provide customers with an understandable description of the issues in the application may deprive customers of their opportunity to be heard on issues that include how much their bills will be if the application is approved.  

B.
Departure from Precedent

Second, the Entry represents a departure from past precedent. The Commission has consistently required (in ESP proceedings) legal notice of local public hearings to provide the substance of the application as well as rate impacts.
  By not requiring such notice in this case, the Attorney Examiner’s ruling represents a departure from past precedent.  This is another basis for the appeal to be certified to the Commission.

C.
Immediate Determination Is Needed

Given that local hearings are imminent under the Entry, an “immediate determination” is needed to prevent undue prejudice in the event the Commission ultimately reverses the ruling in question.  Thus, that element for certification of the Interlocutory Appeal is also met.
  
III.
APPLICATION FOR REVIEW

OCC’s Application for Review meets the requirements of Ohio Admin. Code 4901-1-1-15(C), because the application has been filed “within five days after the ruling is issued” and the application does “set forth the basis of the appeal and citations of any authorities relied upon.”  The PUCO should reverse or modify the Entry, pursuant to Ohio Admin. Code 4901-1-15(E).

Consumers will be prejudiced if the local hearings are scheduled without sufficient notice to the public—notice that describes the substance of the application and the projected rate impacts. The lack of adequate public notice of the local public hearings could also prevent the Commission from having a complete record in this matter to make an informed decision, under R.C. 4903.09.

The notice should include an adequate description of the major issues; otherwise, the public will not know what issues to address in their testimony. Without being apprised of the issues in the case, which include affordability, customers may make the decision not to challenge or object to the matter or may not understand the scope of the opportunity to testify.  Customers will thus be deprived of their opportunity to be heard.  

The Commission has recognized in a prior case that a minimal notice that could be provided to the public in a case is not necessarily the notice that is adequate for the public.
  In this proceeding, more than minimal notice is needed to adequately inform the public of their opportunity to testify.  Customers must have adequate information about the Company’s proposal that may increase their already high electric rates.  That way they can arrange their schedules and present testimony at the public hearing in this matter, if they so choose. 

Consistent with Ohio Adm. Code 4901-1-15(E)(1), the Commission should modify or reverse the Entry of December 6, 2012, and require the substance of the application to be fully disclosed to the public along with the projected rate impacts.  
IV.
CONCLUSION

For the reasons set forth above, this Appeal should be certified to the full Commission and the Commission should reverse or modify the Attorney Examiner’s ruling.  It should require the Company to provide sufficient notice that fully discloses the substance of the application, as revised, along with the projected rate impacts.  Doing so would further the interest in an open state regulatory process for the setting of electric rates.  It would also assist the PUCO in acquiring all the information needed for making “findings of fact and written opinions.” 

Adequate published notice means “fully” disclosing “the substance of the application along with the projected rate impacts,” consistent with Ohio Admin. Code 4901:1-35-04(B).  Then and only then will customers be able to understand the impact of the Company’s proposal and consider exercising their opportunity to be heard. 
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