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Ted Strickland, Governor
Alan R. Schriber, Chairman


October 1, 2010
Submitted via email 
EPA Docket Center, EPA West (Air Docket)

Attn:  Docket ID No. EPA-HQ-OAR-2009-0491
U.S. Environmental Protection Agency
Mailcode: 2822T

1200 Pennsylvania Avenue, NW

Washington, DC 20460

Subject: 
Public Utilities Commission of Ohio’s Comments on 40 CFR Parts 51, 52, 72, 78, and 97:  Federal Implementation Plans to Reduce Interstate Transport of Fine Particulate Matter and Ozone; Proposed Rule
Re:  Docket ID No. EPA-HQ-OAR-2009-0491, 
Federal Register Vol. 75, No. 147, August 2, 2010 
To Whom it May Concern:


The Public Utilities Commission of Ohio is submitting the attached comments on the United States Environmental Protection Agency’s proposed Transport Rule, as pub​lished in the Federal Register on August 2, 2010.  


We greatly appreciate the opportunity provided to comment on the proposed rule.


Please feel free to contact me with any questions regarding this correspondence at (614) 466-6692.

Sincerely, 

Alan R. Schriber, Chairman
Public Utilities Commission of Ohio

180 East Broad Street, 6th Floor

Columbus, OH  43215-3793

614.466.3204 (telephone)

614.466.7366 (fax)

alan.schriber@puc.state.oh.us 
ARS:RLH/klk
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I.  
INTRODUCTION


On July 6, 2010, the U.S. Environmental Protection Agency (EPA) issued a pro​posed rule that limits the interstate transport of emissions of nitrogen oxides (NOx) and sulfur dioxide (SO2) in order to attain certain clean air standards.  The rule, commonly known as the Transport Rule, requires 31 states and the District of Columbia to sig​nifi​cantly improve air quality by reducing power plant emissions that contribute to ozone and fine particle pollution.  Comments are due on or before October 1, 2010.  


The Clean Air Act requires states to prohibit emissions that contribute signifi​cantly to nonattainment in, or interfere with attainment by, any other state with respect to the national ambient air quality standards (NAAQS).  The proposed rule would require significant reductions in SO2 and NOx, which, after transformation in the atmosphere, occur as fine particles or ozone, that cross state lines.  EPA has identified emission reduction responsibilities relating to the PM2.5 and ozone NAAQS for Ohio, amongst other states, and has proposed federal implementation plans (FIPs) to achieve the required emissions reductions through specific requirements for power plants.  The required reductions in emissions are proposed to take effect very quickly – as early as 2012.  Additionally, the proposed rule demands that by 2014, a 71% reduction in SO2 emissions beyond 2005 levels and NOx reduction of 52% will occur.


The proposed Transport Rule responds to the 2008 remand of the clean air inter​state rule (CAIR).  Although the United States Court of Appeals for the D.C. Circuit in North Carolina v. EPA, 531 F.3d 896 (D.C. Cir. 2008) initially vacated CAIR, the Court subsequently remanded CAIR to EPA without vacating the rule, in order to temporarily maintain environmental requirements while new rules were developed.  The proposed Transport Rule is designed to replace CAIR. 


The EPA proposal sets forth three approaches, including one which is preferred by EPA, and two alter​natives.  The EPA preferred approach sets a pollution limit or budget for each of the 31 states and the District of Columbia and allows limited interstate trading among power plants.  Alternative 1 sets a limit for each state and allows trading within the state.  Alternative 2 sets a budget for each state, specifies emission rate limits for each power plant, and allows some averaging.  

II.  
DISCUSSION


The Public Utilities Commission of Ohio (PUCO) appreciates the opportunity pro​vided by U.S. EPA to comment on the proposed Transport Rule.  The mission of the PUCO, as well as that of other state commissions around the country, is to assure our citizens of adequate, safe, and relia​ble public utility services at a fair price.  Recognizing that the EPA is charged with protecting health and the environment, we focus our com​ments on reliability, cost-effectiveness, and regulatory flexibility in the spirit of devel​oping a rule that meets the public interest goals served by both of our agencies.  

In the proposed rule, several key principles that have guided its development are delineated by EPA.
  Among these principles are the following goals:  ensuring a reliable power supply; providing for cost-effectiveness; providing a workable approach for EPA and the States; and providing incentives and flexibility to the regulated community.  The PUCO presents its comments through the lens of this framework in an effort to improve upon the proposed rule.  

A.
Reliability Issues

Statistics in 2009 demonstrate that coal fuels about 85% of the net electric genera​tion in Ohio (Velocity Suite).  The Edison Electric Institute Yearbook (2008 data) shows that the state of Ohio is sixth in electric generation and 24th in electricity consumption per capita.  Coal makes up more than 65% of Ohio’s generation capacity.  The Transport Rule, which demands an SO2 emissions reduction of approximately 70%, could impact 16,000 MW of capacity.  


EPA documents that implementing the rule as proposed will unquestionably have a negative impact on the production of electricity from coal.  The proposed rule could force early decom​mis​sioning of coal-fired generating plants in Ohio, which, again, account for over 85% of net electric generation in the state.  


U.S. EPA’s analysis concludes that the proposed rule will not affect the flow of electricity.  We are not convinced, however, that this conclusion adequately accounts for the potential that industry's reaction to this rule, in concert with other U.S. EPA rules, may be to remove capacity from the electric grid within the same region.  It appears that this potentiality was not examined.  This rule, as well as those to come, will drive the need for new transmission and generation infra​structure invest​ment which will be reflected in electric rates.  If this potentiality comes to fruition, it will have a profound effect on regional transmission organization planning, and will result in significantly increased concern over meeting reliability standards.  


Federal Energy Regulatory Commission (FERC) Commissioners echo our con​cerns regarding relia​bility challenges arising from EPA regulations in the past.  Most recently, at a FERC hearing on September 16, 2010, Chairman Wellinghoff called for an inter-agency taskforce to examine EPA requirements that could affect reliability and the need to keep older gen​erating plants open.  Additionally, Commissioner Moeller expressed the importance of the need to understand the implications of shutting down some of the older power plants as a method of complying with, and in response to, EPA regulations.
  Commis​sioner Moeller further noted that the challenges of removing genera​tion from the grid and ensuring reliable electricity supplies are largely determined by the location of power plants, and in an interview with energywashington.com, stressed the importance of understanding the complicated issue, and noted the pressing need to enter into any remedial situation “with our eyes wide open.”
  The FERC Commis​sioners’ comments strongly support a slow-down in implementation.


We believe that in terms of reliability, implementation of the Transport Rule, as proposed, will result in a level of uncertainty that is unacceptable and, further, irrespons​ible.  As the rule is proposed, it is unclear how many power plants will need to be retro​fitted to meet the rule’s stringent emissions requirements.  In Ohio, as well as a number of other states that will be affected by the rule, there are many power plants for which decommissioning, rather than retrofitting, will be a more cost-effective option.  When evaluating whether to retrofit or decommission, utilities will need to take both unit and site-specific considerations into account.  There will likely be significant variation in decision making regarding which practice to employ from utility to utility, causing fur​ther uncertainty with regard to reliability in the future.  Additionally, utilities need only provide 90 days notice of their intent to retire certain generating units.  Although histor​ically utilities have provided more than 90 days notice, this circumstance may well change under the proposed rule, as utilities will have to make compliance deci​sions in a short time frame.  Such shortened notice periods bear the risk of seriously endangering reliability throughout the region.


We are concerned that the rule, as proposed, will lead to a dangerously low level of adequate planning reserve margin, which endangers the provision of reliable power supply.  The large scale of units that will be affected by the proposed rule, combined with the implementation time frame and the obvious need for capacity replacement leads the PUCO to believe that a longer time table for implementation of the Transport Rule is necessary, and well warranted.

B.
Cost-Effectiveness in Relation to Proposed Rule

The aggressive nature of the proposed rule, including both the required reduction levels and the imple​mentation schedule, will assuredly impact wholesale power costs, putting upward pressure on customer (ratepayer) bills.  A 2012-2014 time frame, as pro​posed in the rules, will cause early retirement or aggres​sive, accelerated, and costly plant installations, imposing the necessity of quickly imple​menting flue gas clean-up tech​nology.  These retrofits will undoubtedly have a direct ratepayer impact which may not be capable of being "phased in" due to the accelerated nature of implementation in the rule.  Further, due to timing issues and attempts to avoid rate shock, there may be requests for deferrals, further exacerbating cost concerns and negatively impacting future generations of ratepayers.  


The proposed rule, in concert with anticipated rules, will accelerate the retirement of coal fired electric generating plants.  The cost of premature retirements will have a direct impact on rates, not only as a result of necessary amortization and other closure costs, but also due to the fact that the lower-cost, locally available power will be removed from the market, making the marginal unit a higher-priced energy source, and driving the need for additional gen​erating capacity.  Compounding this concern is the consideration that many of the electric distribution utilities that may be negatively impacted, as dis​cussed above, serve as the Provider of Last Report (POLR) to our native load customers.  The current and fore​seeable economic environments indicate that Ohio's ratepayers will be hard-pressed to absorb "rate shock" due to the overly aggressive implementation schedule advanced in the proposed rule.


EPA has estimated some costs associated with the proposed rule.  EPA utilized the Integrated Planning Model in its analysis.  This model provides for very high-level analy​sis, with unfortunately little granularity.  The direct cost esti​mates presented by EPA are installation and operation of advanced pollution control equipment and fuel switching in the amount of $2.8 billion (in 2006).  EPA estimates the societal costs (loss of household utility) borne by consumers due to the regulation to be $2.2 billion annually.  This esti​mate is for the EPA preferred approach and grows sub​stantially with the two alternative approaches, which provide less flexibility in meeting the requirements.  

These estimates do not include the capital costs already incurred for com​pliance with CAIR.  The Regulatory Impact Analysis (RIA) for the proposed rule indicates that the pollution controls that were installed by power plants in order to comply with CAIR were not included in the annual societal cost because the Transport Rule did not lead to their installation.  In the RIA, EPA states that it “assumes away” any CAIR  reductions achieved its is base case analysis.
  In fact, EPA goes on explain that the 2012 base case shows emissions higher than current levels in some states.  We disagree with this approach, as both industry and rate​payers previously expended a significant amount of money in order to comply with EPA’s regulation (CAIR).  We feel that ignoring previous investments in pollution control technology, i.e., those demanded by CAIR, inaccurately represents the relative cost-effectiveness of this rule as a means to meet the NAAQS.
We also believe that the cost estimates advanced in the Transport Rule may be low for a number of other reasons.  We believe that the cost of pollution equipment installa​tions may be underestimated due to difficult con​struction scenarios relative to the time​line as well as the geographic configurations.  Further, an assumption that any plant can simply switch fuels is unsound.  Installa​tions/capital investments that will be necessary to enable fuel switching have not been included in the model, or, alterna​tively, early retire​ment costs have not been included.  Further, as it explains, EPA admits that the model it has used disregards some transaction costs, institutional barriers, and monitoring and reporting costs, in addition to assuming that utilities have “perfect foresight,” thereby understating costs.
  


In addition to the statistics delineated above, Ohio is a heavily industrialized state.  The current economic situation has brought double digit unemployment rates to our state.  Given the global competition in the industrial/manufacturing sector, if the rulemaking with the proposed timeframe were adopted and electricity rates are permitted to soar, Ohio will most certainly lose additional industry and jobs, and it will not be alone.   


We also believe that the information used in the Regulatory Impact Analysis (RIA) to justify cost is, unfortunately, counterintuitive.  With regard to coal production assumptions, the inputs used would likely result an increase in off-peak prices and with increased coal-fired energy costs, as use of more marginal units of various types becomes necessary.  The pricing information used by EPA is additionally counterintui​tive because the gas price forecasted by EIA trends upward in 2011.  Due to the effects of the 2008 recession, 2010 price impacts should be utilized.  


Further, EPA projects that 1.2 GW of coal-fired capacity will become uneconomic as a result of the Transport Rule.  EPA predicts that power sector coal production will decrease, to the degree of 15% less coal production in our region.  Gross Domestic Product and consumption levels will be affected nationally.
  Given, however, the current industrial electricity load in our region, as well as the current economic climate, the effects of the proposed rule will be more seriously more impactful in Ohio than other areas. 

C.
Workability/Flexibility of Proposed Rule

While we applaud the efforts of EPA to create and support a model that provides the states and the regulated community with flexibility, we believe that the implementa​tion schedule and regulatory framework proposed is unfortunately unworkable.  EPA states in the proposed rule that in a best case scenario it takes about 27 months to install a flue-gas desulfuriza​tion scrubber and 21 months to install a selective catalytic reduction system to control NOx emissions.  However, historically, in situations other than the best case scenarios the proposed rule assumes, three and a half to four years are necessary to build a scrubber.  Given this situation, the time frame proposed in the rule is unreason​able for even the con​struction phase of the project.  Potential delay due to complicating circumstances on the front end of any project, combined with the potential for complica​tions during imple​mentation phases, neither which have been contemplated by the pro​posed rule, also create a significant risk of delay for even the best managed projects.  The PUCO feels that it is prudent and necessary to take these potential circumstances into account when develop​ing any hard and fast timetable for implementation of a proposed rule.  Accordingly, we ask EPA to reconsider its time frame for implementation of the Transport Rule.


In addition to the circumstances already set forth, other situations arise when pollu​tion control equipment is being developed and assembled.  Special stack liners typ​ically need to be made “on-site.”  They are usually made of fiberglass.  The impact of this is that a maximum achievable control technology (MACT) applies to the process, and Ohio can only enforce this MACT standard via a permitting process.  The proposed rule allows no time for companies or the states to develop implementa​tion plans.  Further, other regulatory steps, such as public utility commission approvals and environmental permitting, unfortunately seem to have been brushed aside in the development of the timetable for implementation of the rule.  We urge EPA to take these routine, yet some​times time-consuming matters into account when revisiting the implementation time​frame. 


Another extremely important consideration is the series of rules EPA has already proposed and/or implemented, as well as those it is scheduled to propose and finalize during the same timeframe when the Transport Rule will likely take effect.  EPA issued its final “Tailoring Rule” for greenhouse gas emissions in May 2010.  Beginning in Janu​ary 2011, the rule will tailor permitting programs to limit the number of facilities that are required to obtain New Source Review and Title V operating permits based on their greenhouse gas emissions.  The threshold will cover power plants, refineries, and other large industrial plants.  EPA also issued its proposed rule on Coal Combustion Residuals in June 2010, which will seriously impact many utilities, and ultimately, ratepayers.  Further, in 2011, EPA is scheduled to propose and finalize a new utility MACT for hazardous air pollutants, as well as new utility new source performance standards (NSPS) for criteria pollutants, even while the 2006 utility NSPS are under reconsideration and subject to pending litigation.  EPA is also schedule to issue the proposed Transport Rule for the 2010 reconsidered ozone NAAQS in 2011, with the final rule to be issued in 2012.  EPA is additionally considering the substance and timing of its response to the remand of the utility NSPS for greenhouse gases.  These are just a few of the EPA pro​posed regula​tions and issues that stand to impact utilities and ratepayers.  In light of the upcoming changes due to new regulations, as well as changes in historical regulations, such as the replacement of CAIR with the proposed Transport Rule, it has become extremely diffi​cult for companies to plan for compliance with the newest regulations.  Achieving com​pliance has, in fact, become such a moving target that it is virtually impossible to comply with the latest-issued regulation before the next comes along, entirely changing expecta​tions and compliance strategies, and creating stranded investments.  We firmly believe that extending the timetable for implementation of the Transport Rule will help to alle​viate this regulatory chaos, and allow utilities and regulatory bodies to regain their foot​ing, so to speak, before the next round of proposed regulations is issued.  We believe, in fact, that a comprehensive, multi-pollutant approach would be the best type of regulation to use in order to minimize confusion, in the minds of both regulatory bodies, as well as the regulated community, and reduce stranded investments.   

Yet another reason for extending the timetable for implementation of the Trans​port Rule is that potential exists for utilizing the energy efficiency efforts of utilities as a compliance mechanism for the Transport Rule.  The potential for using energy efficiency efforts toward compliance with such pollution control regulations has only recently arisen in Ohio, with the advent of implementation of energy efficiency portfolio plans for our utilities.  The model used in developing the Transport Rule incorporates no demand response, energy efficiency, or price elasticity, while assuming a constant demand.
  We believe these programs may provide significant contributions toward the goals of the Transport Rule, and extending the timeframe would allow Ohio, as well as other states, the opportunity to explore the potential of these programs as compliance methods.


We recognize that providing a workable approach for EPA and the States, as well as providing incentives and flexibility to the regulated community, were important over​arching goals for EPA when developing the proposed Transport Rule.  Even so, we would like to express our concern that the successful SO2 trading model of the Clean Air Act (CAA) has been abandoned in the context of the proposed rule.  In our view, this omission will have the effect of penalizing industry generally, as well as ratepayers.  One part of a trading scheme that is essential to the creation of a fluid market, one that stands to contain ratepayer costs, is the banking of allowances, including credits for early actions.  The CAA has proven that a market-driven environmental program can be suc​cessful.  SO2 prices during the onset of the regulation (CAA) were predicted to be in the $2,000 per ton range.  The model employed was based on the ability to bank and the recognition of early action credits.  The result of the use of this model was early imple​mentation and lower-than-expected ratepayer impacts.  Accordingly, we wish to encour​age EPA to revisit its position on banking and credits for early action.
 III.
CONCLUSION


In conclusion, we urge U.S. EPA to delay implementation of the Transport Rule, and to consider the changes we have recommended above.  If EPA chooses to implement the rule as it currently exists, the PUCO strongly recommends implementation of the EPA preferred plan.  EPA should, however, extend the rule compliance schedule to allow Ohio, as well as other states, to develop well-con​sidered implementation plans and give our power companies more time to make needed modifications.  Extending the com​pliance schedule will also give our ratepayers more time to adjust, given the current and anticipated economic climate, and the expected job and financial consequences.
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