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I.
INTRODUCTION
The PUCO should deny DP&L’s motion for a protective order
 because the information found in OCC witness Kahal’s testimony does not include trade secrets and therefore should not be kept from the public.
 OCC redacted (kept under seal) the information based on DP&L’s claims of alleged confidentiality (for the “non-disclosed information”), DP&L has failed to establish that the non-disclosed information constitutes a trade secret under the plain language of R.C. 1333.61(D) or the Supreme Court’s six-part Plain Dealer test. Thus, the PUCO should not allow the information to be withheld from public view.
The non-disclosed information includes important information about rates that customers might pay, and the amount of profit that DP&L could make from those rates, if DP&L is allowed to continue charging customers nearly $80 million per year under the unlawful rate stabilization charge or “RSC.” It includes, among other things, (i) the amount of hypothetical, so-called financial integrity charges that DP&L claims the PUCO might approve in an MRO case,
 (ii) DP&L’s projections for its expected return on equity (profit),
 (iii) costs that DP&L has projected it will incur for environmental remediation of a power plant and the name of that power plant,
 (iv) the amount that DP&L claims customers would save as a result of continuing with an electric security plan (“ESP”) instead of a market rate offer (“MRO”),
 (v) DP&L’s estimated revenues from its standard service offer (“SSO”) compared to a hypothetical SSO that does not include the RSC or a similar financial integrity charge (“FIC”)
, (vi) Mr. Kahal’s calculations of DP&L’s expected return on equity under different circumstances,
 (vii) Mr. Kahal’s calculation of the increase in costs paid by customers,
 and (viii) Mr. Kahal’s calculations regarding the extent to which DP&L’s earnings depend on the RSC as opposed to other sources.

For the reasons described below, these are not trade secrets. The public has a right to know this important information about the subsidies that customers are paying and the amount of profit that DP&L is making and could continue to make because of these subsidies.

II.
LEGAL STANDARD
For the non-disclosed information to remain withheld from the public, DP&L must overcome the “strong presumption” that citizens have a right to access information and documents involving governmental proceedings.
 By law (R.C. 4901.12), “all proceedings of the public utilities commission and all documents and records in its possession are public records,” with limited exceptions (as found in R.C. 149.43). R.C. 4905.07 similarly says that “all facts and information in the possession of the public utilities commission shall be public, and all reports, records, files, books, accounts, papers, and memorandums of every nature in its possession shall be open to inspection by interested parties or their attorneys,” again, subject to limited exceptions (as found in R.C. 149.43). The Supreme Court of Ohio has ruled that these exceptions are to be “strictly construed” in favor of disclosure.

To overcome the strong presumption in favor of public disclosure, the party that seeks to keep information private bears the burden of proving that “state or federal law prohibits release of the information.”
 As explained below, no state or federal law prohibits the release of the non-disclosed information. It must be released for the public to see.

III.
ARGUMENT
A.
DP&L has failed to show, or even attempt to show, that its trade secret claims pass the Plain Dealer test for trade secrets.
Ohio courts and the PUCO consider the following factors when evaluating a utility's trade secret claim: (1) the extent to which the information is known outside the business; (2) the extent to which it is known to those inside the business, i.e., by the employees; (3) the precautions taken by the holder of the trade secret to guard the secrecy of the information; (4) the savings effected and the value to the holder in having the information as against competitors; (5) the amount of effort or money expended in obtaining and developing the information; and (6) the amount of time and expense it would take for others to acquire and duplicate the information.

DP&L did not mention Plain Dealer or these six factors in its Motion and thus made no attempt to show how its trade secret claims satisfy the Plain Dealer test. This alone is grounds for denying the Motion. Further, DP&L’s trade secret claims fail the Plain Dealer test, as follows.
Regarding the first factor, DP&L has failed to show that the information is not known outside the business. One key piece of information is DP&L’s projected return on equity.
 While DP&L has claimed that the exact number (as found in Mr. Kahal’s testimony) is confidential, there is publicly available information about this projection. DP&L witness Malinak, for example, publicly testified that the projected return on equity is expected to be below 12.4%.
 DP&L has not explained why this information can be shared with the general public, but the similar information redacted in the Kahal Testimony cannot. With respect to projected costs for environmental compliance (see Kahal Testimony at 28), DP&L has publicly disclosed this type of information in the past. For example, with respect to DP&L’s Hutchings unit, DP&L reported its projected environmental costs in a 10-K filing with the SEC.
 DP&L has not explained why this type of information could be shared with the public in the past but is now a trade secret.
Regarding the second factor, DP&L has failed to show that it takes any steps to reduce the extent to which the non-disclosed information is shared among its employees. If DP&L shares the non-disclosed information with employees beyond those that need to know, it would not be taking appropriate steps to reduce the extent to which the non-disclosed information is shared among its employees.
Regarding the third factor, DP&L has failed to explain the precautions it takes to guard the secrecy of the information. We know that DP&L filed the information under seal in this case and that it provided the information to OCC under the terms of a protective agreement. But DP&L has not provided any information about the extent to which it may have shared any of this information with other parties, including the public, outside consultants, investors, shareholders, or others. Nor has DP&L provided any information about the instructions it provides to its employees with access to the information about sharing it with others.
Regarding the fourth factor—the savings effected and the value to the holder in having the information as against competitors—DP&L cannot satisfy this part of the test because DP&L has no competitors. It is a monopoly, which by definition competes with no one.

Regarding the fifth factor, DP&L has provided no information about the amount of effort or money expended in obtaining and developing the information. Further, DP&L spent zero dollars developing some of the information because some of the information was created by OCC witness Kahal.
 While Mr. Kahal used some information that DP&L claims is confidential, DP&L did not incur any costs for Mr. Kahal’s calculations. 

Regarding the sixth factor, the amount of time and expense it would take for others to acquire and duplicate the information, DP&L has again provided no information.
Where DP&L bears the burden of proof on its motion and has failed to support its claims under the Plain Dealer test, the PUCO must deny the Motion and allow the public to see the entirety of Mr. Kahal’s testimony.

B.
DP&L claims that the non-disclosed information is “financial information of DP&L,” but this does not accurately describe all of the non-disclosed information.
In the Motion, DP&L claims that the non-disclosed information in Mr. Kahal’s testimony is “sensitive financial information of DP&L, including projections of the Company’s potential revenues, earnings and profitability over the next three years.”
 DP&L cites projected return on equity, projected earnings, projected revenues, and costs of environmental remediation as this information that allegedly needs to be kept confidential.
 But much of the non-disclosed information does not fall into any of these categories. Thus, even if the PUCO were to rule that some of the non-disclosed information is a trade secret, it should not do so with respect to all of it.

First, two of the key data points that DP&L claims are trade secrets are hypothetical charges that DP&L believes it would be allowed to charge customers in the form of a “financial integrity charge” if DP&L were to request a market rate offer (“MRO”) instead of an electric security plan.
 DP&L has not filed a request for an MRO, nor does it appear that DP&L intends to. So, the amount that DP&L believes the PUCO might approve in such a case is not a financial projection that has anything to do with DP&L’s current business operations.

Another piece of non-disclosed information is the amount that DP&L claims it would save as a result of operating under an ESP instead of an MRO.
 Again, this is a hypothetical amount, so it does not reveal anything about DP&L’s financial condition. Further, it would be unfair for DP&L to claim that these alleged savings are a benefit under the settlement filed in this case but then to deny the public knowledge about the amount of the alleged benefit.
non-disclosed information
Finally, Mr. Kahal’s testimony redacted the name of the facility for which the environmental remediation is required. It is unclear how the mere name of the facility, without more, could be a trade secret.

C.
The non-disclosed information is stale and thus does not deserve trade secret protection.
It is well accepted that a trade secret can cease to be a trade secret if it loses its value over time.
 Much of the non-disclosed information is based on the testimony of DP&L witness Malinak. Mr. Malinak’s testimony was filed eight months ago. The information is stale for several reasons.
First, because the projections were prepared more than eight months ago, they are now outdated. Some of those projections pertain to 2020, which is now nearly over. Projections of what will happen in 2020 cannot have any value when the actual 2020 information is now known.

Second, since the filing of Mr. Malinak’s testimony, DP&L has filed a new base rate case.
 Mr. Malinak’s projections of future return on equity, revenues, and earnings did not include any assumption of a base rate increase. Thus, new projections would need to account for this change, and the old projections would be outdated and without value. They thus cannot be trade secrets. Likewise, Mr. Kahal’s references to these projections in his testimony would not be trade secrets and must be revealed.

D.
OCC did not waive its right to challenge DP&L’s claims of confidentiality.
DP&L claims that OCC waived its right to challenge DP&L’s claims of confidentiality. According to DP&L, because it filed its initial testimony in this case under seal and OCC did not oppose the confidentiality claims at the time, OCC waived its right to challenge confidentiality of the information found in OCC witness Kahal’s testimony.
 DP&L is wrong for several reasons.

First, DP&L’s argument, if adopted, would lead to substantial administrative efficiency for the PUCO, Ohio utilities, and intervenors. DP&L filed its initial testimony in this case on April 1, 2020, along with a motion for protective order regarding the direct testimony of R. Jeffrey Malinak. Under the PUCO’s rules, a memorandum contra a motion is due 15 days after it is filed.
 Thus, any memorandum contra DP&L’s earlier motion would have been due April 16. But the PUCO’s rules also provide that responses to discovery are due 20 days after discovery is served.
 Thus, even if OCC were to immediately intervene and serve discovery, it would not gain access to the confidential materials in DP&L’s testimony until after the memorandum contra was due. OCC would have no way to know whether DP&L’s confidentiality claims were legitimate until after the deadline for opposing the claims. If DP&L’s waiver theory is valid, then OCC (and others) would have no choice but to file a memorandum contra every single motion for protective order filed by a utility to preserve the issue, even if the utility’s confidentiality claims turn out to be entirely legitimate (as they sometimes are). This would be extremely burdensome to parties, utilities, and the PUCO, as it would clog the PUCO’s dockets with unnecessary motion practice.
Second, while it is true that DP&L filed a motion for protective order, the PUCO has not granted that motion. Thus, whether the information is in fact confidential remains an open question for the PUCO’s consideration.

Third, DP&L accuses OCC of “wait[ing] nearly seven months” to challenge DP&L’s confidentiality claims.
 This is not accurate. OCC raised the confidentiality issue promptly after filing its own testimony of Matthew Kahal, which relies on information that DP&L has claimed to be confidential. Because OCC’s confidentiality concerns relate to Mr. Kahal’s testimony, OCC addressed the issue in a timely manner.
Fourth, some of the redacted information in Mr. Kahal’s testimony includes his own calculations, which have been redacted only because one of the inputs was information that DP&L claims is a trade secret.
 OCC cannot have waived the right to argue that this information should be public because it was not included in the prior Malinak testimony at all.

Fifth, DP&L’s waiver claim is undermined by its protective agreement with OCC. In that agreement, DP&L agreed that OCC could file materials under seal and then provide notice to DP&L that OCC seeks to publicly reveal those materials, after which DP&L would have the burden of proving that the information must be kept confidential. That is precisely the process that OCC followed by giving notice to DP&L regarding the non-disclosed information in the Kahal Testimony.
Finally, DP&L cites no authority whatsoever for its waiver theory. DP&L points to not a single case in which the PUCO ruled that a party waived the right to challenge a utility’s confidentiality claims in circumstances like this, or any other similar circumstances.

Thus, the PUCO should reject DP&L’s claim that OCC is barred from challenging DP&L’s claims of confidentiality.

IV.
CONCLUSION
DP&L has failed to prove that the information found in OCC witness Kahal’s testimony is sensitive trade secret information that overcomes the heavy burden required to deprive the public of the right to see it. The PUCO should deny the Motion.
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