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[bookmark: _Toc152057238]I. 	INTRODUCTION
[bookmark: _Toc149565224]This case concerns $14.9 million in above-market Coal Plant Subsidy costs paid by The Dayton Power and Light Company’s (“DP&L”) consumers.[footnoteRef:2] The evidentiary hearing established that the costs were not prudent, not in the best interests of consumers and not consistent with how a merchant coal plant operator seeking to maximize profits would have operated the plants. For these reasons, the Public Utilities Commission of Ohio (“PUCO”) should disallow all $14.9 million of these unreasonable charges. [2:  Glick Testimony at 6.] 

[bookmark: _Toc152057071]DP&L has the “burden of proof in demonstrating that bidding behavior is prudent and in the best interest of retail ratepayers.”[footnoteRef:3] The Coal Plant Subsidy caused DP&L to incur $14.9 million in above-market costs during the audit period, due to a failure to manage plant operations prudently and in consumers’ best interests.[footnoteRef:4]  [3:  In the Matter of the Application Seeking Approval of Ohio Power Company’s Proposal to Enter into an Affiliate Power Purchase Agreement for Inclusion in the Power Purchase Agreement Rider, Case No. 14-1693-EL-RDR, Opinion and Order at 89 (March 31, 2016).]  [4:  In the Matter of the Application Seeking Approval of Ohio Power Company’s Proposal to Enter into an Affiliate Power Purchase Agreement for Inclusion in the Power Purchase Agreement Rider, Case No. 14-1693-EL-RDR, Opinion and Order at 89 (March 31, 2016).] 

[bookmark: _Toc149565228]Instead of satisfying its burden of proof, DP&L attempts to dodge it. Rather than addressing the merits of OCC’s arguments, DP&L wrongly claims that OCC’s arguments should be precluded by collateral estoppel. The PUCO should reject DP&L’s arguments. As former PUCO Chairman Haque warned, the Coal Plant Subsidy charge “should not be perceived as a blank check, and consumers should not treat the rider like a trust account.”[footnoteRef:5] [5:  In the Matter of the Application Seeking Approval of Ohio Power Company’s Proposal to Enter into an Affiliate Purchase Power Agreement, Case No. 14-1693-EL-RDR, Opinion and Order, Concurring Opinion of Chairman Haque at p. 5 (March 31, 2016).] 

[bookmark: _Toc152057239]II. 	ARGUMENT 
[bookmark: _Toc149565230]DP&L and the PUCO Staff argue that the PUCO should disregard OCC’s arguments on the grounds that OCC seeks to re-litigate the existence of the Coal Plant Subsidy charge and are precluded by collateral estoppel. These arguments should be rejected because they misconstrue OCC’s position and misapply the doctrine of collateral estoppel.
[bookmark: _Toc152057240]A. 	DP&L and the PUCO Staff incorrectly assert that OCC is attempting to re-litigate the PUCO’s approval of the Coal Plant Subsidy charge. 
The PUCO Staff inaccurately suggests that OCC is attempting to re-litigate the existence of the Coal Plant Subsidy charge itself.[footnoteRef:6] This is not the case. OCC has consistently argued that “DP&L failed to satisfy its burden of demonstrating the plants were operated prudently, in the best interest of consumers and consistent with how a merchant coal plant operator would have bid the plants into the PJM Day-Ahead Energy Market.”[footnoteRef:7] OCC argued in its Initial Brief that “The Coal Plants caused DP&L to incur $14.9 million in above-market costs during the audit period, due to a failure to manage plant operations prudently and in the best interests of consumers.”[footnoteRef:8] Arguing about the amount DP&L should charge consumers under the Coal Plant Subsidy charge is plainly different from arguing that the Coal Plant Subsidy charge should not exist (and it shouldn’t). OCC acknowledges the existence of the Coal Plant Subsidy charge. OCC may appropriately argue (it does in this case) that DP&L failed to meet its burden of proof that the charges were prudently incurred, were in consumers’ best interests and that the coal plants were managed consistently with how a merchant coal plant owner seeking to maximize profits would have operated. The PUCO Staff’s attempt to spin OCC’s argument into a collateral attack on the Coal Plant Subsidy charge is baseless and should be rejected. [6:  PUCO Brief at 3-4.]  [7:  OCC Brief at 4.]  [8:  OCC Brief at 4.] 

DP&L also argues that the doctrine of collateral estoppel applies in this case, and precludes OCC from arguing the issue of prudence of bidding into the PJM Day-Ahead Energy Market. That is incorrect. In fact it fails as a preliminary matter, because DP&L asserts this argument based upon a case which has not been fully litigated.[footnoteRef:9]  [9:  In re Duke Energy Ohio, Inc., Case No. 20-167-EL-RDR, Opinion and Order (September 26, 2023).] 

DP&L rests its collateral estoppel argument on the PUCO’s order issued in Case No. 20-167-EL-RDR which found that that OVEC’s must-run strategy was prudent. However, there has not been a final order in that case. Indeed, the PUCO, granted the Applications for Rehearing in that case filed by OCC, the Ohio Manufacturers Association Energy Group (“OMAEG”) and the Kroger Co.[footnoteRef:10] A party may not raise a collateral estoppel argument based on a case which has not reached a final decision.[footnoteRef:11] Thus DP&L’s claim of collateral estoppel fails and should be rejected. [10:  Id., Entry (October 7, 2023).]  [11:  AJZ's Hauling, L.L.C. v. Trunorth Warranty Programs of N. Am., 2023-Ohio-3097, ¶ 16 (citations omitted).] 

[bookmark: _Toc152057241]B.	DP&L failed to meet its burden of proof to show that the Coal Plant Subsidy costs were prudently incurred, in consumers’ best interests and consistent with how a merchant coal plant owner seeking to maximize profits would have operated.
1. [bookmark: _Toc152057242]DP&L’s argument that the Audit Report established prudence is not supported by the Audit Report itself.
DP&L argues the Audit Report established prudence, yet DP&L fails to identify any audit finding that the OVEC bidding strategy was prudent. Instead, DP&L merely cites the Auditor’s general finding that it was prudent in “[h]aving an entity such as OVEC handle operations and market engagement on behalf of all Sponsoring Companies.”[footnoteRef:12] In fact, the Auditor testified at the evidentiary hearing that he did not examine whether the actual bidding strategy was prudent.[footnoteRef:13] DP&L’s claim lacks the record support and the PUCO must make findings based on the record, consistent with R.C. 4903.09. The PUCO should therefore reject DP&L’s argument that the Audit Report establishes the prudency of DP&L’s and OVEC’s actions. [12:  DP&L Brief at 10.]  [13:  Transcript at 69 (September 26, 2023).] 

2. [bookmark: _Toc152057243]DP&L’s arguments that a must-run strategy might be imprudent in isolated circumstances overlooks the fact that OVEC’s constant use of a must-run strategy for the entire year was imprudent. 
 The evidence demonstrates that at all times during the audit period, the OVEC coal plants were bid into PJM under a “must-run” strategy, even during long time periods when the variable costs exceeded the market price of electricity.[footnoteRef:14] Imprudently running the plants as must-run at all times during the audit period resulted in $14.9 million in above-market costs charged to consumers through the Coal Plant Subsidy charge.[footnoteRef:15]  [14:  OCC Brief at 4-5.]  [15:  OCC Brief at 4-5.] 

DP&L claims that in some instances, it “may be cheaper to keep OVEC units online during a weekend even though prices are generally lower and OVEC may appear to be selling at a loss, because the expense to restart units Monday morning is greater than the loss that would be realized by keeping the units on over the weekend.”[footnoteRef:16] However, DP&L presents no evidence to support its claim. Nor is there evidence in the record to support such a claim. DP&L’s unsupported argument should be rejected. The evidence at hearing clearly established that permanently using a must-run designation was imprudent because it resulted in OVEC running the plants for lengthy time periods when the variable operating costs (fuel and O&M) exceeded the market price of the electricity. [16:  DP&L Brief at 17. (emphasis added)] 

DP&L also asserts that the must-run designation was prudent because it avoided exposure to maintenance and equipment failure costs from shutting down the plants during low price periods.[footnoteRef:17] Once again, DP&L’s argument lacks record support. DP&L did not present any evidence of the shutdown and startup costs. DP&L has the burden of proving the costs passed onto consumers were prudently incurred, were in consumers’ best interests and that the coal plants were managed consistently with how a merchant coal plant owner seeking to maximize profits would have operated. It failed to meet that burden. [17:  DP&L Brief at 17.] 

 To the contrary, OCC disproved this argument by introducing a report by the MISO Independent Market Monitor showing that merchant coal plant owners actually do shut down their plants during low price periods and only rarely operate the plants as must-run when the plants cannot be operated at a profit.[footnoteRef:18] Accordingly the PUCO should reject DP&L’s claims. [18:  OMAEG Evidentiary Hearing Exhibit 11.] 

3. [bookmark: _Toc152057245]DP&L’s argument that OVEC acted prudently because it followed a strategy to maximize revenues is unsupported by the record.
DP&L argues the must-run bidding strategy was prudent because it maximized revenues.[footnoteRef:19] But the revenues are only one side of the story. Without examining the costs, DP&L’s argument is meaningless. DP&L points to no audit finding related to prudence of costs.[footnoteRef:20] OCC argued in its Initial Brief that sellers attempting to maximize revenues in a competitive market must constantly be on the lookout for cost economies and cost savings, but “DP&L and OVEC have no disincentive to incur above-market costs.”[footnoteRef:21] DP&L failed to rebut OCC’s argument. [19:  DP&L Brief at 15.]  [20:  DP&L Brief at 10.]  [21:  OCC Brief at 9.] 

When plants incur costs that exceed revenues, the plants operate at a loss.  In this case, DP&L charges those losses to consumers, which it is able to do under the rider. Because of the ability to pass losses to consumers, DP&L and OVEC have no incentive to operate efficiently and will continue to operate in the face of expected losses. On the other hand, merchant coal plant owners, whose behavior is (by PUCO order) the benchmark, must operate to maximize profits and minimize losses. Merchant coal plant owners have no captive consumers to pass the losses to. DP&L’s behavior was not aimed at minimizing losses because otherwise they would have stopped producing power when the market price of power was less than the operating costs of the units. DP&L’s behavior was inconsistent with how a merchant coal plant owner would operate in a competitive market. And as a result, consumers suffered by having to pay $14.9 million in above-market coal plant subsidies. 
OCC explained in its Initial Brief that the only possible explanation for running the plants at a loss for sustained periods was to allow DP&L and OVEC to “meet operating expenses, pay the interest on its obligations, and declare a dividend to stockholders.”[footnoteRef:22] And while this may be consistent with furthering the interests of shareholders, this action was clearly this is not in the best interests of consumers. This would not have been possible in a competitive market, where consumers are not forced to subsidize the losses incurred by merchant coal plant owners. [22:  OCC Brief at 8.] 


[bookmark: _Toc149565234][bookmark: _Toc152057246]III. 	CONCLUSION
DP&L has failed to meet its burden of proof to demonstrate that bidding behavior is prudent, in consumers’ best interest and consistent with how a merchant coal plant owner seeking to maximize profits would have operated the plants. As a result of DP&L’s imprudent operation of the OVEC plants, consumers were improperly charged $14.9 million in above-market costs through the Coal Plant Subsidy charge. The PUCO should disallow all $14.9 million of DP&L’s unreasonable Coal Plant Subsidy costs.
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