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INTRODUCTION

Pursuant to Ohio Adm. Code 4901:1-35, the Office of the Ohio Consumers’ Counsel (“OCC”), the Appalachian People’s Action Coalition, Consumers for Fair Utility Rates, May Dugan Multi-Service Center, United Clevelanders Against Poverty, Organize Ohio, Communities United For Action, Pro Seniors, Inc., Cleveland Tenants’ Organization, Organize Ohio, Harcatus Tri-County Community Action Organization, Empowerment Center of Greater Cleveland, Neighborhood Environmental Coalition, Cleveland Housing Network, the Edgemont Neighborhood Coalition
, and Ohio Farm Bureau Federation (collectively, “Consumer Groups”), submit this memorandum contra the applications for rehearing filed on January 16, 2009 by Columbia Gas of Ohio, Inc. (“Columbia”); Columbus Southern Power Company and Ohio Power Company (collectively “AEP Ohio”); Duke Energy Ohio (“Duke”); Eastern Natural Gas Company, Pike Natural Gas Company and Southeastern Natural Gas Company (collectively, “Clearfield”); East Ohio Gas Company d/b/a Dominion East Ohio (“Dominion”); Ohio Edison Company, Cleveland Electric Illuminating Company, and Toledo Edison Company (collectively, “FirstEnergy”)
; and Ohio Gas Company (“Ohio Gas”).  The applications for rehearing were filed in response to the December 17, 2008, Finding and Order (“F&O”) of the Public Utilities Commission of Ohio (“PUCO” or “Commission”) in this proceeding.
  The various applications for rehearing should be denied, for the reasons set forth below.
  This Memorandum contra discusses the various applications for rehearing in rule order.

.

Rule 4901:1-18-05

Duke’s application for rehearing of this rule is global, calling into question the Company’s compliance with the current payment plan requirements:

The extended payment plans proposed in OAC Chapter 4901:1-18-05 create an unreasonable imposition upon utility companies.  Indeed, utility companies will be forced to offer a mutually acceptable repayment arrangement to any customer who seeks to avoid a delinquency.  This arrangement alone will force utility companies to expend time and resources in accommodating customers who may simply wish to forego [sic] timely payments of their utility bills.  Moreover, Section 4901:-18-05(B) [sic] requires utility companies to also offer predetermined repayment plans.  These repayment plans are of set duration - six or twelve months in length - and prohibit the utility company from accelerating the term of repayment.

The current rules require utilities “to offer a mutually acceptable repayment arrangement to any customer who seeks to avoid a delinquency”; the current rules require “utility companies to expend time and resources in accommodating customers who … wish to forego [sic] timely payments of their utility bills”; the current rules require “utility companies to also offer predetermined repayment plans”; and the current rule requires the companies to offer the “fixed duration” one-sixth plan.
  Duke’s complaints in this regard come a bit late.  Thus, compliance with the new rules should not be problematic, unless of course, Duke is in noncompliance with current rules.  Moreover, the Consumer Groups object to Duke’s attempt to make a case for the burden of “offering a mutually acceptable repayment plan” being unreasonable.  What is the alternative for a customer with limited funds?  Disconnection?  We would certainly hope not.


The remainder of Duke’s argument consists of direct copying from its initial comments.
  Duke has offered nothing new for the Commission’s consideration; its application for rehearing on this ground should be denied.
Rule 4901:1-18-05(B)


FirstEnergy complains about the one-twelfth payment plan.
  Its focus appears to be on the “balance (albeit declining) that the Companies would now be required to carry on their books for an entire year” under the twelve-month plan
  The alternative to carrying this balance is, of course, that those customers who cannot meet the terms of the modified one-sixth plan
 would be disconnected… in which case those balances would still be carried on the utilities’ books (albeit not declining).
  Finally, it does not appear that the one-twelfth plan concerned FirstEnergy enough to have discussed it in the comments.
  The Commission should reject FirstEnergy’s application for hearing on this issue.


A broader attack on the one-twelfth plan comes from Columbia.
  Apart from repeating the arguments from its comments, which completely overlook the purpose of the plan -- which is to help customers avoid disconnection -- Columbia adds two new items.


First, Columbia asserts that “[i]f rehearing is granted, Columbia is prepared to offer data that recently became available regarding the arrearage levels experienced by Columbia's sister companies in other states under payment plans of various lengths.”
  Columbia does not explain why this data only recently became available, and why it could not have been submitted earlier in this proceeding.


Nonetheless, Columbia proceeds to submit some (all?) of this data, which does not really help its cause.  Columbia asserts that in Virginia, Kentucky and Maryland, its affiliates offer three-month (or similar) payment plans, which have a minority of customers who are “more than thirty days in arrears”; in Ohio, about half of customers on the six-month plan are more than thirty days in arrears; and in Pennsylvania, about three-quarters of customers on a twelve-month plan for lower income customers are more than thirty days in arrears.
  Columbia does not define “in arrears.”  The data does not reveal the size of these customers’ bills, and also does not reveal whether the arrearage situation is cured before the end of the payment plan term or before the plan is cancelled by the utility.  This data specifically does not “demonstrate that offering lengthy payment periods simply increases customer arrearages.”
  It also does not balance these payments with the benefit of allowing customers to keep their gas service on, and the concomitant savings in disconnection and reconnection costs.

Columbia also reaches back to the November 1983 Opinion and Order in Case No. 83-303-GE-COI, where the Commission noted the opposition of some low-income representatives to a twelve-month payment plan, and cites the Commission’s rejection of such a plan.
  That opposition and rejection was based on the fact that the plan would not sufficiently help low-income customers; instead, the Commission adopted PIPP for that purpose.  The newly-adopted twelve-month plan has PIPP as a back-up for income-qualified customers; all customers will have the new plan as an option.  This is scarcely the context (or the reason behind) the Commission’s rejection of a twelve-month plan 25 years ago.  The Commission should reject Columbia’s application for rehearing on this issue.

Rule 4901:1-18-05(C)


Dominion asks for clarification as to whether, pursuant to Rule 18-5(C), customers on the one-third payment plan set forth in Rule 5(B)(3) who default are required to be offered PIPP, as is required for customers on the modified one-sixth payment plan set forth in Rule 18-5(B)(1) or the one-twelfth payment plan set forth in Rule 18-5(B)(2).
  This is because Rule 18-5(C) specifically refers only to (B)(1) and (B)(2).  This matter was not discussed in the Finding and Order.  


The Consumer Groups agree that clarification is needed.  There is no reason to treat customers on the one-third payment plan differently from customers on the modified one-sixth plan or the one-twelfth plan.  The rule should be clarified so that Rule 18-5(C) refers to (B)(1) through (B)(3).  


On a related note, Vectren states that the two new payment plans are “for customers not eligible for PIPP.”
  Vectren is incorrect:  PIPP-eligible customers can, if they wish, use either of the two new plans and the Commission should make that point 

clear in its Entry on Rehearing.

Rule 4901:1-18-05(H)

FirstEnergy insists on being able to charge late payment charges to customers who are on payment plans.
  FirstEnergy does not explain why the need arises now; such charges have not previously been allowed by the Commission.  FirstEnergy also does not explain why its other expense-recovery mechanisms are inadequate to recoup the costs of these plans – where customers have entered into an agreement on a payment plan, rather than merely failing to pay their bills.  Assessing late payment charges on balances that are being properly reconciled through payment plans serves no purpose other than to make energy costs all the more unaffordable for customers.

The Commission must reject FirstEnergy’s unsupported statement that customer arrears from the current payment plans amount to $200 million per year.
  Without an analysis of the context and content of that statement, it demonstrates nothing.  The Consumer Groups also would note that such uncertainties serve to emphasize the need for an evidentiary proceeding supporting these rules, as the Consumer Groups proposed early on in this proceeding.

Rule 4901:1-18-06(A)(3)(c)


Duke asserts that “this requirement [to give customer information to local agencies] unlawfully violates the privacy restrictions on customer accounts.”
  Duke appears not to have read the Finding and Order, which cites the statutes which this provision follows, or the rule as set forth in the Finding and Order,
 or even the PUCO Staff draft rule, which all also cited the statutes, being R.C. 4933.12(E) and 4933.121(D).  Indeed, in the Finding and Order, the Commission deliberately limited the information discussed in the draft rule, in order to better comply with the statutes.  Further, the statute prevails over the privacy restrictions on customer accounts established through the Administrative Code given that the Commission’s rules must follow the statute..
Rule 4901:1-18-06(C)


This rule prohibits utilities from charging a tariffed collection charge unless the utility worker sent to perform a disconnection does not do so because the customer provides payment or proof of payment.  AEP’s sole ground for rehearing is that the rule prohibits charging a collection charge when 

[a]t the request of the Commission's staff AEP Ohio … delays scheduled disconnections under extenuating circumstances where disconnection of service could affect the welfare of the customer.  In those circumstances AEP Ohio can leave an extra two-day notice giving the customer one last chance to avoid disconnection by paying its past due charges or securing a medical certification.  The existing rule allows AEP Ohio to charge customers the tariffed costs of providing those customers the benefits of the extra notice and more time to pay unpaid charges.  These measures taken by AEP Ohio are not required by the rules and would need to be reevaluated if the rule is not changed on rehearing.

AEP gives no indication of how often this delay occurs, and, therefore, how much uncollected cost would be involved.  It appears that this practice -- which undoubtedly benefits the affected consumer -- is entirely at AEP’s discretion even when requested by PUCO Staff.  It also appears that the practice would be better addressed through a waiver request, rather than by the rule change proposed by AEP, with all the latitude that will give all the utilities.  AEP’s application for rehearing should be denied.  AEP should request a waiver if necessary.

Rule 4901:1-18-07(A)

Columbia first asserts that all companies should be required to treat customers who are disconnected for more than ten days as new customers, because, compared to a company that decides not to treat such customers as new, those who are treated as new are placed “at a disadvantage.”
  Actually, this is the reason for doing away with the ten-day rule, as argued by the Consumer Groups in their application for rehearing:  The “disadvantage” to these customers is real, and it is unreasonable.
  More importantly, Columbia’s argument at base is that no utility should be allowed to treat its customers more leniently than any other.  That view is unreasonable in the extreme.

Having argued that all customers who are disconnected more than ten days should be treated as new customers, however, Columbia then argues that nonetheless such customers should be charged a “reconnection” charge.
  The logical flaw does not seem to occur to Columbia:  If you are a “new” customer, you cannot be “reconnected.”  Again, this is actually an argument against the Commission’s rule.

Rules 4901:1-18-12 through 4901:1-18-16

As explained in the Consumer Groups’ Application for Rehearing, the Finding and Order improperly granted a complete waiver from PIPP to small gas companies that lack a PIPP rider.
  Clearfield had asked only for a waiver from the rule changes that would increase small gas companies’ information technology costs.

But not content with getting far more than it asked for, Clearfield wants more:  On rehearing, Clearfield argues that it was unreasonable and unlawful for the Commission not to also give a waiver of PIPP to small gas companies that do have PIPP riders.
  Despite this, Clearfield again refers to “expensive upgrades to computer systems,”
 indicating that the real focus is on the changes to the rules, rather than PIPP itself.  Indeed, it makes even less sense to waive PIPP for the companies that do have PIPP riders.  As stated in the Consumer Groups’ application for rehearing, “There is no justification for denying the low-income customers of these utilities the protections of PIPP.”
  The application for rehearing acknowledged that, at most, the Commission could exempt small gas companies from the newly-adopted features of PIPP that would substantially increase the small companies’ IT costs.

Ohio Gas’ application for rehearing asserts that it was error for the Commission to limit the waiver of PIPP to companies under 15,000 customers without a PIPP rider.
  But Ohio Gas also specifies that an error occurred when the Commission did not exempt Ohio Gas from just the arrearage crediting requirements.
  Even though Ohio Gas is one-seventh the size of the next-largest local distribution company (“LDC”),
 it is still six times the size of the next-smaller LDC with a PIPP rider.  It does not appear that Ohio Gas has shown why its PIPP customers should be denied the benefits of the arrearage crediting program.
  Neither has the Company shown that it should be entirely exempt from PIPP (if that is the meaning of its Application for Rehearing).

Rule 4901:1-18-12(D)


Dominion complains that the Commission’s rule does not require ODOD to provide PIPP customers with notice of upcoming reverification deadlines.
  Without getting into the matter of whether the PUCO could lawfully issue such a rule that would require action of another state agency, the Consumer Groups agree that reverification notices are important.  In its pending rulemaking, ODOD has proposed a rule that requires “reasonable efforts” towards such notices.
  That rule should allay Dominion’s concern.  If the ODOD rule is not adopted, however, the Commission should adopt a rule requiring utilities -- over which it does have jurisdiction -- to provide this notice.


On the other hand, Duke complains about the Commission’s decision to require zero-income PIPP customers to reverify their income every twelve months, rather than the current every ninety days:

[A] lengthy reverification process[
] provides little incentive for zero-income PIPP customers to initiate efforts to improve their financial position and assume fair responsibility for the utility services that they consume.  This lack of incentive increases the financial imposition upon other rate payers whose contributions fund the program.  Furthermore, protracted reverification requirements for zero-income PIPP customers are contrary to the Commission's apparent desire to encourage fiscal responsibility and independence.

It is not at all clear how more frequent income verification gives zero-income PIPP customers any real incentive “to initiate efforts to improve their financial position and assume fair responsibility for the utility services that they consume” or “to encourage fiscal responsibility and independence to that is not already present in their distressed economic circumstances.”  Duke’s argument lacks foundation.


Although the Consumer Groups remain adamantly opposed to the minimum PIPP payment requirement,
 it is clear that if there is a minimum payment, it is unfair to require PIPP customers with zero income -- as defined by a state agency -- to reverify every ninety days, when all other customers reverify once a year (whether their monthly income is $1, $10, $100, or $1,000).  This is especially true when all customers with incomes of under $166 a month.
 or less than $2,000 a year, will be making the same minimum payment of $10 under the PUCO rules.
 

Rule 4901:1-18-12(D)(2)

Columbia notes that the rules 

do not explain whether a customer who is removed from the PIPP program for nonpayment may ever rejoin the PIPP program.  New Rule 4901:1-18-17(B) states that a customer removed from PIPP for failure to timely reverify eligibility may re-enroll, but that Rule does not apply to customers removed for nonpayment.  If a customer removed from PIPP for nonpayment is permitted to rejoin the PIPP program, the New Rules do not explain the requirements, conditions, or timeframe for rejoining.

The Consumer Groups note that even a customer found to have fraudulently enrolled in PIPP is allowed to rejoin the program after two years.
  A customer who is removed from PIPP for nonpayment should be allowed to rejoin the program if the customer makes up the missed payment(s), and the Consumer Groups agree that this provision should be embodied in the rules.

Rule 4901:1-18-13


The Consumer Groups’ Memorandum in Support showed how the Commission’s chosen 6% of income monthly PIPP payment was unreasonably high, for a multitude of reasons, and should be lowered to 5%.
  Dominion reluctantly concedes that the 8% originally proposed by PUCO Staff should be adopted,
 and Columbia asserts that the payment level should remain at 10%.
  Both positions should be rejected.


Columbia’s main argument against lowering the payment amount is, perplexingly, that more consumers will benefit from a lowered amount.
  In these economic crisis times, Columbia’s is hardly a responsible position.  The alternative to lowering the payment amount is that the company and its other customers will be burdened with the costs of more disconnections and possible reconnections, while the disconnected customers will suffer the dangers of being without gas service.


Dominion’s complaint is that the Commission reduced the payment amount without evidence that lowering the payment amount will increase payment frequency.
  The Consumer Groups comments provided precisely that evidence.
  Any error in the payment amount will be ameliorated by the fact that the Commission has committed to review the results of the change within two years,
 particularly if the Commission adopts an open and rigorous review process as recommended by the Consumer Groups.
  Again, in these deteriorating economic times, the inclination should be towards allowing consumers to maintain their vital energy services.

4901:1-18-13(C)(2)


Columbia asks for clarification of this rule so that “E-HEAP money is treated the same way as other ‘[m]oney provided on an irregular or emergency basis by a public or private agency[.]’”
  The Consumer Groups agree.

Rule 4901:1-18-15(B) 

Dominion complains that this rule gives a newly-enrolled PIPP customer the choice to apply a previously-assessed deposit to the customer’s account or to receive a refund.
  This provision was part of the original PUCO Staff proposal,
 but it does not appear that Dominion objected in its comments.
  Thus Dominion’s complaint comes somewhat late.


In any event, under the rules the utilities are not permitted to assess a deposit on a new PIPP customer.  It thus makes sense to give a newly-enrolled PIPP customer who has a deposit being held the option to get a refund of the deposit amount. 
UNIFICATION OF GAS AND ELECTRIC PIPP RULES -- TREATMENT OF DUKE


One of the goals of the Commission Staff in proposing changes to the PIPP rules was to create more consistency between the gas PIPP program administered by the Commission and the electric PIPP program administered by ODOD.
  It should be clear that both agencies have largely failed in that attempt.

But Duke seemingly would elevate the need for consistency to a legal requirement, applying for rehearing with regard to the differences between ODOD rules and PUCO rules -- but not specifying how those differences should be resolved.
  Although the Consumer Groups also support consistency, it should not be pursued for its own sake, in the absence of any review of the impact of consistent rules on consumers.

Duke’s position stems from its unique position as a combination utility, serving both gas and electric customers.  That in itself is not a sufficient reason for unifying the rules.  After all, electric service and gas service differ in many different ways, technologically and regulatorily -- for instance, electric service is governed by the Electric Service and Safety Standards (“ESSS”), and gas service by the Minimum Gas Service Standards (“MGSS”).
  

Having different policies applied on the electric side and on the gas side is one of the fallouts of being a combination company.  If Duke wants to avoid applying different policies, it should ask one or the other agencies for waivers in order to unify its PIPP program.  Duke’s concerns are insufficient in and of themselves to justify changing the rules, especially given that Duke does not express a preference for one set of rules or the other.

REVIEW OF THE PIPP PROGRAM

Columbia’s referral to the 83-303 Finding and Order that established PIPP
 should serve as a reminder to the Commission that PIPP was adopted in a proceeding that included public hearings.  As the Consumer Groups have consistently argued, the issues regarding these credit and disconnection rules – especially regarding customers’ payment levels and payment behavior – are intensely fact-based.
  Thus these rules should be based on an effective investigation of those facts.  The Consumer Groups can only hope that in the next iteration in two years the Commission will be willing to engage in such a process.

CONCLUSION


For the reasons discussed herein, most of the utilities’ Applications for Rehearing should be denied.  In other respects, as discussed herein, the rules should be clarified.
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� FirstEnergy’s Application for Rehearing is procedurally improper, in that it fails to specify which provisions of which rules are unjust, unlawful or unreasonable, merely stating, “The Finding and Order adopted certain rules that conflict with the language and intent of the Revised Code, rendering such rules improper and subject to invalidation.” and “The Finding and Order adopted rules that will impose unjust and unreasonable burdens on the Companies.”  See Discount Cellular, Inc. v Public Util. Comm., 112 Ohio St.3d 360, 373-376, 2007-Ohio-53, ¶¶ 55-60; cf. Cincinnati v Public Util. Comm., 151 Ohio St. 353 (1949).  Nonetheless, the Consumer Groups will respond to the more-specific allegations set forth in FirstEnergy’s Memorandum in Support.


� The Consumer Groups also filed an application for rehearing.  A joint application for rehearing was filed by AARP-Ohio, Coalition on Homelessness and Housing in Ohio, Ohio Association of Community Action Agencies, Ohio Association of Second Harvest Foodbanks, and Ohio Partners for Affordable Energy.  An Application for Rehearing was also filed by Vectren Energy Delivery of Ohio, Inc.  The Consumer Groups do not respond here to these applications.


� The silence of this Memorandum Contra with regard to any particular party’s allegation(s) of error should not be construed as agreement with that allegation.


� Duke at 11.


� See Ohio Adm. Code 4901:1-18-05.


� Compare Duke at 11-12 with Duke Initial Comments at 11-13.


� FirstEnergy Memorandum in Support at 6-7.


� Id. at 6.


� The Consumer Groups applied for rehearing with regard to the elimination of the “traditional” one-sixth plan and its replacement by the modified one-sixth plan. 


� FirstEnergy’s complaint about the lack of standards for who can use a payment plan (id.) has been true since the payment plans were first adopted.  These matters were judged not appropriate for the utilities to have veto power over. 


� See Finding and Order at 35; FirstEnergy Comments at 9-10.


� Columbia at 3-6.


� Id. at 4.


� Id. at 4. 


� Id. 


� Id. at 5-6. 


� Dominion at 3.


� Vectren at 3. 


� FirstEnergy at 7.


� Id. 


� See Consumer Groups Motion for Public Hearings (July 8, 2008); Consumer Groups Motion for a Commission-Ordered Investigation (September 10, 2008). 


� Duke at 13, citing Ohio Adm. Code 4901:1-10-12(F)(1)-(4).


� Finding and Order at 39.


� AEP at 3.


� Columbia at 8. 


� Consumer Groups Application for Rehearing, at 2; id., Memorandum in Support at 13-17.


� Columbia at 8-9.


� As is Columbia’s identification of another issue:  That the rule “actually encourages seasonal disconnection” because customers will seek to avoid the utility’s customer charge.  Id. at 9.  And this encouragement grows under the Commission’s focus on the straight fixed variable rate design, where the customer charge is substantially increased. 


� Consumer Groups Application for Rehearing , Memorandum in Support at 17-18. 


� Clearfield Initial at 3. 


� Clearfield Application for Rehearing at 1. 


� Id., Memorandum in support at 4.


� Consumer Groups Application for Rehearing, Memorandum in Support at 18. 


� Ohio Gas Application for Rehearing at [1]. 


� Id. 


� Id., Memorandum in Support at [3].


� The Ohio Gas Memorandum in Support asks that Ohio Gas’ customers be required to make 12 consecutive payments before receiving an arrearage credit (id. at [4]) and appears to ask for exemption from the graduate PIPP program.  Id. at 3.  Both go beyond the relief requested in Ohio Gas’ Application for Rehearing, and should not be considered.


� Dominion at 3-4.  


� Proposed Ohio Adm. Code 122: 5-3-02(C)(1).


� Presumably Duke is referring to the period of time between reverifications, rather than to the length of the process itself.


� Duke at 14.


� See Consumer Groups Application for Rehearing at 2; id., Memorandum in Support at 25-28.


� A customer with an income of $166 a month would pay $9.96 under a 6% monthly payment requirement.


� Duke’s reference to the graduate PIPP program in this respect (Duke at 14-15) is inapposite.  A customer is not likely to move from zero income to income greater than 150% of the poverty level. 


� Columbia at 10.


� Adopted Ohio Adm. Code 4901:1-18-17(D). 


� Consumer Groups Application for Rehearing, Memorandum in Support at 21-25. 


� Dominion at 4-5.


� Columbia at 2-3.


� Id. at 3.


� Dominion at 5. 


� Consumer Groups Initial Comments at 19, n.43. 


� Finding and Order at 62. 


� Consumer Groups Application for Rehearing, Memorandum in Support at 36-39. 


� Columbia at 11, citing the adopted rule.


� See Consumer Groups Application for Rehearing, Memorandum in Support at 28-29.


� Dominion at 5. 


� Entry (June 25, 2008), Appendix A at 59. 


� See Dominion Initial at 4.  This rule is not addressed in Dominion’s reply comments.


� Entry (June 25, 2008) at 7. 


� Duke at 5-11.  It is interesting that Duke views the Commission’s rules as providing for 100% utility company reimbursement.  Id. at 5.  Duke does not cite any specific rule for that proposition.


� Ohio Adm. Code 4901:1-10-12; Ohio Adm. Code 4901:1-13-06. 


� Columbia at 5-6. 


� Consumer Groups Motion for Commission-Ordered Investigation (September 10, 2008), Memorandum in Support at 1. 
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