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I. INTRODUCTION

On January 15, 2015, Duke Energy Ohio (“Duke”) filed an application under R.C. 4909.18 for approval to increase the rates in Rider Firm Balancing Service (“FBS”) and Rider Enhanced Firm Balancing Service (“EFBS”).  Application at 1. Duke also seeks to discriminate against larger competitive retail natural gas (“CRNG”) providers by requiring them to utilize EFBS, while allowing smaller supplier’s to make an annual election between EFBS and FBS.  Id.  Duke is also seeking to modify certain terms under Rate FRAS (Full Requirements Aggregation Service) and Rate GTS (Gas Trading Service) to coincide with the changes sought in respect of Rider FBS and Rider EFBS.  Id. at 1-2.  Duke requested approval to implement these changes, via a Commission decision issued no later than February 27, 2015, and that the Commission retroactively apply these changes to supersede any prior CRNG provider election.  
Duke’s request to retroactively modify CRNG provider elections for the 2015-16 delivery year should be rejected out of hand.  CRNG providers have already submitted elections for this delivery year to Duke in accordance with the rules contained in Duke’s filed rates and tariffs. Retroactive ratemaking is prohibited.    
Moreover, the Commission should reject Duke’s request to discriminate against larger CRNG providers in future years. That request is unjust, unreasonable, and unlawful, and Duke has not demonstrated that it could not achieve its desired outcome through more reasonable means.  
For the reasons stated above, IGS previously submitted a motion to revise the procedural schedule and in the alternative motion to consolidate.  Duke filed a Memorandum Contra on Monday, February 9, 2015.  In its Memorandum Contra, Duke offered hearsay facts and unsupported conclusions to buttress its Application.[footnoteRef:1]  IGS will respond to Duke’s Memo Contra in a separate Reply.  These Comments are limited to addressing the specific proposal before the Commission in Duke’s Application. [1:  See Memo Contra of Duke Energy Ohio, Inc. at 5 (Feb. 9, 2015).
] 

II. BACKGROUND AND OBJECTIONS
It is important to place Duke’s Application within the correct historical context.  Rider EFBS is the result of the Commission’s approval of a stipulation and recommendation entered into between Duke and several parties in the merger of Cinergy Corp. and Duke Energy Corporation.[footnoteRef:2]  IGS is a signatory party to the stipulation.  In that case, Duke committed to hold collaborative workshops to develop improvements to its gas choice program.  As a result of those workshops, Duke filed another stipulation creating the option for CRNG providers to annually elect between the then already existing Rider FBS or the then new Rider EFBS.  The latter option effectively provides CRNG providers with an option to take virtual storage assets, whereas the former did not.[footnoteRef:3]   Under the tariff terms of Rider EFBS, “[t]his annual election shall be made on or before January 15 of each year to become effective on April 1 of each year.”[footnoteRef:4] [2:  In the Matter of the Joint Application of Cinergy Corp., on Behalf of The Cincinnati Gas & Electric Company, and Duke Energy Holding Corp. for Consent and Approval of a Change of Control of The Cincinnati Gas & Electric Company, Finding and Order at 18 (Dec. 21, 2005) (hereinafter “Merger Case”).
]  [3:  Merger Case, Stipulation and Recommendation at Exhibits C and D (Mar. 1, 2007); Merger, Entry at 2 (Mar. 21, 2007). 
]  [4:  Merger Case, Stipulation and Recommendation at Exhibit D p. 1 of 7 (Mar. 1, 2007).
] 

Duke claims that CRNG provider participation in Rider EFBS has decreased in recent years, and this decreased participation has diminished its ability to manage its storage assets. [footnoteRef:5] Duke claims that, as a result, it may have to purchase additional gas in the spot market.[footnoteRef:6]  Duke seeks to eliminate the option it agreed to in the Merger Case stipulation and to require only the largest CRNG providers to pay for Rider EFBS, while allowing all other CRNG providers to select between the two services. [5:  Application at 4-6.
]  [6:  Id.] 

Under R.C. 4909.18, “if it appears to the commission that the proposals in the application may be unjust or unreasonable, the commission shall set the matter for hearing.”  As discussed below, there are several reasons why Duke’s proposal appears to be unjust and unreasonable and therefore must be set for hearing:  (1) Duke proposes to retroactively increase the rates it charges to larger CRNG providers, which is unlawful and will, as a practical matter, undermine existing customer contracts; (2)  Duke proposes to discriminate against larger CRNG providers without justification; (3) There are potential alternatives to discriminating against larger CRNG providers; (4) Duke proposes to unilaterally modify a stipulation without considering modifying any other aspect of that stipulation; (5) Duke does not provide testimony or record evidence to support its proposal.  Each of these reasons is discussed further below.
Duke’s request to increase the rates it charges to CRNG providers for the 2015-2016 gas delivery year would constitute unlawful retroactive ratemaking. Keco Industries v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254 (1957); see also In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, at ¶¶8-21 (2011); see also Discount Cellular v. Pub. Util. Comm’n of Ohio, 112 Ohio St.3d 360 at ¶¶39-51 (2007) (laws may not be applied retroactively to eliminate vested rights). Under Keco and its progeny, a utility can only collect and a customer or supplier is only required to pay pursuant to the terms contained in its filed rates and tariffs.  The Supreme Court has stated that “[t]he General Assembly has attempted to balance the equities by prohibiting utilities from charging increased rates during the pendency of commission proceedings and appeals, while also prohibiting customers from obtaining refunds of excessive rates that may be reversed on appeal.”  Lucas Co. Commissioners v. Pub. Util. Comm’n Ohio, 80 Ohio St.3d 344, 248 (1997).  In this case, CRNG providers made elections for the 2015-2016 gas delivery year pursuant to the terms contained in Duke’s filed rates and tariffs and in advance of a Commission order in this proceeding.  Likewise, CRNG providers entered into contracts with customers based upon these tariffs and balancing options. Duke’s Application requests that the Commission retroactively modify CRNG provider elections, which will also retroactively modify the rates that larger CRNG providers pay to Duke.  That request is unjust, unreasonable, and unlawful. 
Moreover, Duke has not provided a legitimate reason for the Commission to indulge Duke’s request to engage in unlawful retroactive ratemaking. Duke alone controlled the timing of its filing—nothing prevented Duke from filing its Application six months or two years ago.  Duke’s Application claims that the decrease in Rider EFBS participation occurred in 2013—the level of suppliers on Rider EFBS has not decreased since then.[footnoteRef:7]  But Duke waited two years to file an Application to modify its tariff, and it filed the request on the same day as the deadline for CRNG providers to elect between FBS and EFBS service.  Clearly, if the status quo were a crisis, Duke would have filed its Application in advance of the 2014-2015 delivery year—either that or Duke must concede that its management has acted imprudently in that same time frame.   [7:  Application at 5-6.] 

Duke proposal is unlawful because it is unduly discriminatory to larger suppliers and unduly preferential to all other suppliers in the market.  A wealth of case law prohibits gas utilities from discriminating against a class of suppliers or providing preferential terms to a class of suppliers. See 4905. 26; R.C. 4905.35; R.C. 4909.26; R.C. 4909.27; R.C. 4928.28.  See In the Matter of the Complaint of Westside Cellular, Inc. dba Cellnet v.  New Par Companies dba AirTouch Cellular and Cincinnati SMSA Limited Partnership Case, No. 93-1758-RC-CSS, Opinion and Order at 49-52 (Jan. 18, 2001).  In West Side Cellular, the Commission held that in the absence of justification for disparate rate treatment to wholesale customers, the Commission must conclude that a rate is discriminatory.  Id. Likewise, it is unlawful to provide preferential treatment to a subset of wholesale customers without sufficient justification. See also Allnet Communication Services, Inc. v. Pub. Comm’n of Ohio, 38 Ohio St. 3d 195, 196 (1988) (“the rates for those services, and Ohio Bell's practices affecting or relating to those services are unreasonable, unjust, discriminatory and unjustly preferential in violation of R.C. 4905.32, 4905.33 and 4905.35.”).
Duke’s proposal to require suppliers “that have an Maximum Daily Quantity (MDQ) greater than or equal to 20,000 dth/day”[footnoteRef:8] to take service under Rider EFBS, while allowing other CRNG providers the option to choose between Riders EFBS and FBS discriminates against larger suppliers and provides a preference to all other suppliers in the market.  Duke claims that if the Commission does not approve this modification, it may be required to purchase additional gas in the spot market.[footnoteRef:9]  Duke’s request to discriminate against larger CRNG providers is not justified.   [8:  Application at 5.]  [9:  Application at 5-6.] 

Rider EFBS and Rider FBS have different rates and suppliers that take service under Rider EFBS must adhere to different delivery requirements (including conditions imposed on the management of storage levels).  And the tariff that each CRNG provider elects will impact their competitive offers and operational requirements.  Thus, singling out larger suppliers and limiting their balancing options places them at a competitive disadvantage and increases their operational burden relative to other suppliers.  Thus, Duke’s proposal is unduly discriminatory against large suppliers and unduly preferential to all other suppliers in the market.
Duke has not justified its proposed discrimination. Duke provides no reasoning to support singling out larger suppliers and Duke fails to discuss or demonstrate why it selected a 20,000 dth/day threshold as the line for its proposed discrimination.  
Duke’s main justification for its proposed tariff modification is that Duke may have to rely more on spot market purchases for the GCR.  But, CRNG providers also must make spot purchases to meet the supply needs of their customers. The possibility of making spot purchases is not unique to Duke. Further, the potential for making more spot purchases certainly is not justification for making expedited changes to Duke’s existing tariffs without determining whether other alternatives are more reasonable.
Moreover, more competitively neutral alternatives are likely available and at a minimum should be explored.  For example, Duke could explore the possibility of procuring less storage assets coupled with purchasing a peaking service.  Moreover, Duke could also manage its storage assets differently, perhaps filling its storage to a lower level. Finally, Duke could look to changing the ways it allocates costs to EFBS and FBS service. These are just a few alternatives that should be explored; regardless, the Commission should not adopt Duke’s unilateral tariff modification without taking the time to explore other options.  
Duke also fails to demonstrate that it would be appropriate to modify an approved settlement.  Rider EFBS is the product of a negotiated stipulation that was intended to improve the competitive conditions in Duke’s service territory.  Duke seeks to modify that stipulation in a manner that will decrease competitive opportunities in Duke’s service territory.  It would be unjust and unreasonable to modify the stipulation without considering additional modifications that may improve the competitive market.  
Finally, Duke provided no testimony and very little information to support the Application.  For example, Duke failed to provide any discussion or testimony to support its selection of a 20,000 dth/day threshold.    Thus, it would be unjust and unreasonable to approve Duke’s proposal based upon such thin factual support.
III. CONCLUSION
For the reasons stated herein, the Application appears to be unjust and unreasonable. Therefore, IGS urges the Commission to set this matter for hearing.
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