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I.
INTRODUCTION
On July 17, 2008, CenturyTel of Ohio, Inc. (“CenturyTel”) filed an Application seeking to offer telephone service to certain residential customers on a prepaid basis.  The service proposed by CenturyTel would not include access to directory assistance and operator services,
 two elements of the statutory definition of basic local exchange service.
  The Public Utilities Commission of Ohio (“Commission” or “PUCO”) has determined these elements to be part of “the essential minimum level of telephone service available to Ohio consumers.”
  

Although the proposed service would be available to all residential customers, CenturyTel states that it would offer the service primarily to residential customers whose 

local exchange service has been disconnected for nonpayment, or who face difficulty in obtaining local service due to their credit history or the cost involved in establishing service.
  Apparently, the customer’s bill would also serve as a disconnection notice,
 and customers must pay with cash or by cashier’s check or credit card.

The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of residential utility consumers,
 opposes CenturyTel’s proposed prepaid service.  As discussed herein, the Commission is not authorized to exempt local telephone companies from providing the statutorily required elements of basic local exchange service (“basic service” or “BLES”), among which are access to directory assistance and operator services.  Even if the PUCO were authorized to approve such an exemption, denying customers access to operator services and directory assistance would abrogate the minimum level of telephone service available to consumers.  The PUCO has stated that it is not inclined to approve services that do not provide customers this minimum level of telephone service.
  

In addition, OCC is concerned about the effect of the proposed service on Lifeline-eligible consumers in CenturyTel’s service territory.  Most of the consumers who will be targeted for the service may be eligible for CenturyTel’s Lifeline service.  Because enrollment in the proposed service would be conducted by Budget Phone, a certificated provider of prepaid residential telephone service,
 consumers who are Lifeline eligible might not be adequately advised of the availability of Lifeline service through CenturyTel.  Further, several portions of the customer service agreement (Exhibit B to the Application) are inconsistent with the Minimum Telephone Service Standards (“MTSS”) or are inconsistent with the proposed service as described in the Application.

As discussed herein, CenturyTel’s proposed prepaid service is not in the public interest.  The Commission should deny the Application.

II.
STANDARD OF REVIEW
Customers’ access to directory assistance and operator services are part of basic local exchange service as defined in R.C. 4927.01(A).  Thus, the PUCO may exempt telephone companies from providing customers access to directory assistance and operator services only if the Commission has specific statutory authority to do so.
  Even if the Commission had the statutory authority to exempt telecommunications carriers from the statutory obligation to provide customers access to directory assistance and operator services, the Commission has stated that “[t]he burden would be on the applicant to demonstrate that the waiver being requested is in the public interest.”
  
III.
ARGUMENT
Ohio law requires that basic local exchange service includes the ability of customers to access directory assistance and operator services.  R.C. 4927.01(A) defines “basic local exchange service” as:

(1) End user access to and usage of telephone company-provided services that enable a customer, over the primary line serving the customer’s premises, to originate or receive voice communications within a local service area, and that consist of the following:

(a) Local dial tone service;

(b) Touch tone dialing service;

(c) Access to and usage of 9-1-1 services, where such services are available;

(d) Access to operator services and directory assistance;

(e) Provision of a telephone directory and a listing in that directory;

(f) Per call, caller identification blocking services;

(g) Access to telecommunications relay service; and

(h) Access to toll presubscription, interexchange or toll providers or both, and networks of other telephone companies.

(2) Carrier access to and usage of telephone company-provided facilities that enable end user customers originating or receiving voice grade, data, or image communications, over a local exchange telephone company network operated within a local service area, to access interexchange or other networks.

The Commission has adopted this definition in several rules, including the MTSS.

Further, it is an established policy of the State of Ohio to “[e]nsure the availability of adequate basic local exchange service to citizens throughout the state….”
  R.C. 4905.22 provides, in part, that “[e]very public utility shall furnish necessary and adequate service and facilities….”  Under R.C. 4905.231, the Commission may “ascertain and prescribe reasonable standards of telephone service.  Such standards shall be minimum requirements for the furnishing of adequate telephone service.”  The Commission has adopted such minimum requirements – the MTSS – pursuant to R.C. 4905.231.  The Commission has also stated that customers’ access to directory assistance and operator services are essential to providing Ohio consumers a minimal level of telephone service.

CenturyTel’s proposed prepaid service would not allow customers to access directory assistance or operator services, in contravention of Ohio statutory law and PUCO precedent.  There are also numerous other problems with the proposed service, as discussed herein.  The Commission should deny the Application.  

A.
A Telephone Service That Denies Customers Access to Directory Assistance and/or Operator Services Contravenes Ohio Law and Commission Precedent.
1.
The Commission does not have the statutory authority to exempt telephone companies from allowing customers to access directory assistance and operator services.  
R.C. 4927.01(A)(1)(d) requires that customer access to directory assistance and operator services be included in telephone companies’ basic local exchange service offerings.  The Commission, as a creature of statute, can waive statutory provisions only if specifically authorized by statute to do so.
  Notably, CenturyTel does not identify a statutory provision that allows the Commission to exempt telephone companies from providing any of the components of basic local exchange service set forth in R.C. 4927.01(A).

A review of the relevant statutes shows that the Commission is not authorized to exempt telephone companies from providing the elements of basic local exchange service set forth in R.C. 4927.01(A).  The only exemption provision for telephone companies is 

in R.C. 4927.03(A)(1), which allows the Commission, in alternative regulation proceedings, to exempt a telephone company that qualifies for alternative regulation “from any provision of Chapter 4905. or 4909., or sections 4931.01 to 4931.35 of the Revised Code or any rule or order adopted or issued under those provisions….”
  The basic local exchange service definition is not in any of these chapters or sections; instead it is found only in R.C. 4927.01(A).

The PUCO included the statutory basic local exchange service definition in the MTSS, in an order adopted under R.C. 4905.231.  While the PUCO can grant a telephone company an exemption from certain MTSS provisions, the Commission is nevertheless unable to exempt a telephone company from offering the statutorily based components of basic service.  The Commission is not permitted to circumvent the law in such a manner.

It would be unlawful for the Commission to approve a basic service offering that denies customers access to directory assistance and/or operator services, as CenturyTel’s proposed prepaid service does.  The Commission cannot approve the Application as submitted.

2.
Even if the Commission could exempt telephone companies from providing all the statutory components of basic service, a telephone service that denies customers access to directory assistance and/or operator services would abrogate the essential minimum level of service available to Ohio consumers.
Even if the Commission were authorized to exempt telephone companies from providing a basic service that denies customers access to directory assistance and/or operator services, a company would still need to show that offering the service is in the public interest.
  In addition, a company seeking to offer telephone service that does not include one or more of the components of basic service found in the various PUCO rules that define basic service would need to seek a waiver from the Commission.
  The Commission has stated that, in seeking a waiver: “The burden would be on the applicant to demonstrate that the waiver being requested is in the public interest.  This is no different than what our current rules already provide for any local telephone company seeking to offer local telephone service in Ohio.”

This conclusion is not altered by the fact that the proposed prepaid service is a bundle of services that includes basic service.  The Commission has stated that “customers who subscribe to these bundled service offerings that include BLES are by definition BLES customers because BLES is the foundation of that service package or bundle.”

CenturyTel, however, does not seek a waiver in order to provide its proposed prepaid service that denies customers access to directory assistance and operator services.  Although in its Application CenturyTel briefly discusses that “the critical issue affecting [previous prepaid service applications] was the waiver from certain of the essential Minimum Telephone Service Standards (MTSS) that each of the applicants had requested,”
 CenturyTel filed no motion, and made no request, for a waiver of the requirement – contained both in statute and several PUCO rules – that telephone service include access to directory assistance and operator services.  

In response to the question on the PUCO’s application form as to whether the Application includes a motion for any waivers, CenturyTel checked the box marked “No.”  If the PUCO were authorized to waive the requirement that telephone customers in Ohio must have access to directory assistance and operator services (which it is not), then the Commission would still have to deny CenturyTel’s Application because a motion for waiver was not filed.
  

Further, such a waiver request would face a formidable burden of proof.  The Commission has disfavored waivers of telephone standards involving essential components of telephone service.  As the Commission stated in the NOW Order:

For the most part, any service proposed to be offered in Ohio, whether or not it is a prepaid service, must meet the minimum telephone service standards.  The Commission has already determined that these standards are essential to providing Ohio consumers a minimal level of service, and, as a general matter, the Commission is not inclined to grant waiver requests that would have the effect of abrogating the essential minimum level of telephone service available to Ohio consumers. 
 

The Commission also questioned the public benefit of a service that provides customers with less than the minimum provided by statute, at a price considerably higher than the incumbent charges for basic service.  The Commission said:

After thoroughly reviewing the arguments of both proponents and opponents of prepaid local exchange service, the Commission is not convinced that there is any public policy benefit in the type of prepaid local exchange service proposed by most of the prepaid providers in this proceeding.  We continue to be interested in promoting more choice for residential consumers in Ohio.  We fail to see, however, how the services in question would provide consumers with a real option to the local service provided by their incumbent providers.  In fact, considering that Ohio’s current local disconnect and lifeline telephone service policies provide consumers with low cost options for getting and staying connected to the local telephone network, there would be no apparent reason for any consumer to incur the higher recurring and non-recurring charges associated with most of the proposed prepaid telephone service offerings.  Only consumers not fully informed of lower cost options might be attracted to these services.  In that the consumers typically targeted for these services are the ones most likely to be less informed, we do not believe it would be good public policy to allow these kinds of services to be offered in Ohio.

In the Application, CenturyTel described several supposed benefits that the proposed prepaid offering would provide customers:

This prepaid bundled service will be of greatest benefit to those customer [sic] who have been disconnected due to non-payment, either by CenturyTel or their current provider; those with bad credit who might otherwise not be able to get any kind of phone service, and those who don’t have a checking account or credit card.  This service gives the customer more control over monthly charges by limiting pay per use and toll charges.  The service may also appeal to those customers wanting to take service for only a limited time.  Because the service is optional, customers will still be able to sign up for traditional services when their preferences or circumstances change.

This statement, however, is similar to the descriptions of the prepaid services in the NOW Order.
  The Commission did not find these “benefits” to customers to be substantial in that proceeding.  CenturyTel could not satisfy the standard that such a service would be in the public interest.

CenturyTel has not sought necessary waivers and has not shown that the proposed prepaid service is in the public interest.  The Commission should deny the Application.

B.
The Fact That Budget Phone, Rather Than CenturyTel, Will Manage the Enrollment for the Prepaid Service Is Problematic.
According to the Application, CenturyTel will not be the primary contact point for consumers who wish to sign up for the proposed prepaid service.
  Instead, management of the prepaid service will be contracted to Budget Phone, which is a prepaid local service provider, currently authorized to provide service per its tariffs only in AT&T Ohio, Embarq and Verizon service territories.

This arrangement is problematic for several reasons.  First, there is no information in the record regarding the contractual arrangements between CenturyTel and Budget Phone.  It is important to know, for example, whether Budget Phone is being compensated on a flat fee basis or on a commission basis.  Compensation on a commission basis would give Budget Phone greater incentive to place customers on the prepaid service, even though the customers may qualify for other CenturyTel services that are less costly.  The Commission should require CenturyTel to docket its contract with Budget Phone for Commission review and approval or denial.

Second, CenturyTel appears to have little, if any, direct oversight of the enrollment process; in its Application, CenturyTel states that the prepaid service can be added by “either calling the Prepaid Service desk, manned by BudgetPhone, answering as CenturyTel or by going to one of the walk-in locations in Lorain.”
  Thus, consumers – either former CenturyTel customers or those who have not had CenturyTel service – who qualify for CenturyTel’s Lifeline program might not be informed that the program exists.
  They may be led to believe that the prepaid service is their only choice for receiving service from CenturyTel.  

CenturyTel receives the benefit of elective alternative regulation; one of its obligations in return is to provide Lifeline benefits to those customers who need it.  As part of its elective alternative regulation regime, CenturyTel has a marketing budget that is used to promote Lifeline.  CenturyTel’s Lifeline program is specifically designed to help low-income customers overcome obstacles for obtaining and retaining service by offering special payment arrangements, a waiver of service connection fees, and lowered monthly rates.
  

If CenturyTel’s prepaid service is approved, CenturyTel’s marketing of this service should include information for consumers about the availability of Lifeline.  As a further check, the CenturyTel Lifeline board should receive each month a list of the customers who enrolled in the prepaid service, so that it may be determined whether these customers qualify for Lifeline.

C.
The Application, the Customer Service Agreement and the Disclosures that CenturyTel Proposes to Make to Applicants for Prepaid Service, Raise MTSS and Other Concerns.
Several provisions of the Application and the Customer Service Agreement (“Agreement”), that is included as Exhibit B to the Application, raise concerns about CenturyTel’s and/or Budget Phone’s compliance with the MTSS regarding the prepaid service.
  First, because CenturyTel did not include a sample bill with its Application, it is unclear whether the bill that CenturyTel proposes to send to customers of its prepaid service will contain all the information required for disconnect notices under Ohio Adm. Code 4901:1-5-10(F).  In addition to the payment information described in the Application,
 the MTSS requires disconnect notices to include the earliest date that disconnection may occur, the carrier’s toll-free number and specific information regarding contacting the PUCO and OCC.
  This information must be highlighted so that it stands apart from the customer’s regular bill language.

Second, sections 2 and 9 of the Agreement deal with limitation on damages arising from the provision of the prepaid service.  Section 2 states that CenturyTel is not liable “for any damages whatsoever associated with or arising from Service or for any act or omission by any other company furnishing services, facilities or equipment to Customer in connection with Service.”  Section 9 of the Agreement attempts to limit CenturyTel’s liability for damages arising from providing the prepaid service to “an amount equal to the proportionate charge to Customer during any period of interruption of Service.” 
The assertion that CenturyTel is not liable “for any damages whatsoever” regarding the service is overly broad.  Beyond credits for service interruptions, the MTSS requires that local telephone companies provide credits in “[a]n amount equal to at least one-half of one month’s customer’s regulated service charges for local services rendered inoperative for failure to meet a repair commitment or repair appointment,”
 and “for the equivalent of not less than three months regulated local service charges for failure to list or listing incorrectly a customer’s telephone number in the white pages of the telephone directory so long as the error is not the result of the customer’s actions.”

Regarding credits for service interruptions, the MTSS does not limit credits to a pro-rata portion of the customer’s monthly service charge, as the Agreement provides.  Instead, the credit must be “[o]ne full month of the customer’s regulated local service charges for any local services rendered inoperative, if the customer is out of service in excess of seventy-two hours.”

Further, CenturyTel should be liable for any act or omission by Budget Phone regarding the proposed prepaid service.  R.C. 4905.55 states that “[t]he act, omission, or failure of any officer, agent, or other person, acting for or employed by a public utility…, while acting within the scope of his employment, is the act or failure of the public utility….”  In this instance, Budget Phone and any of the “payment locations” – described in Section 7 of the Agreement as a “Company Agent” – would be “acting for” CenturyTel, and CenturyTel should be liable for an act or omission of Budget Phone and/or the “payment locations” regarding the service.
Third, section 7 of the agreement states that bills will mailed at least ten days before “the date stated on the statement.”  If the “date stated on the statement” is the due date for payments, the Agreement does not comply with the MTSS.  Ohio Adm. Code 4901:1-5-07(C) states that payment due dates can be no earlier than 14 days after the postmark on the bill.

The Agreement also raises several other concerns.  First, there is the issue of service connection fees.  In the Application, CenturyTel states that there would be no service connection fees.
  But section 6 of the Agreement says that the customer agrees to pay an activation fee or a processing fee, if applicable.  The Agreement does not explain the circumstances under which such a fee would be applicable, and the Application does not specify whether the “payment locations” would be allowed to charge a processing fee.

Second, section 7 of the agreement requires customers to make payments “to Company’s Agent store where Service was originally ordered, unless Company advises Customer to make payment to another Company Agent at another location.”  Customers of the prepaid service should not be forced to travel to a payment location in order to maintain their service.  Customers – at least those paying by cashier’s check or credit card – should have the option of paying CenturyTel directly, either by mail or by telephone. 
Third, section 6 of the Agreement says that “all due dates are estimated.”  It is unclear what is meant by “due dates”; are they due dates for payments or for activating service or for some other purpose?  The Agreement should be clearer in this regard.  If the term “due dates” refers to service activation dates, the Agreement should inform applicants that the MTSS requires service to be installed within five business days unless the customer agrees to a different date,
 and that customers would be entitled to a refund of any activation charges required by CenturyTel.

Fourth, the service descriptions included in the “Prepaid Local Telephone New Service/Conversion Application”
 do not match the service descriptions in the Application or the proposed tariff.  In addition, the New Order/LOA portion of the new service/conversion application mentions Budget Phone’s terms and conditions of service rather than the customer service agreement CenturyTel proposes to use.

There also should be an addition to the proposed disclosure statement found in Exhibit C to the Application.  The fifth paragraph of the disclosure statement addresses the availability of stand-alone basic service, and discusses the rate, the minimum amount of a deposit that might be required and the installation charge.  The paragraph, however, does not state that the deposit must be returned or credited to the customer if either the customer’s service has not been disconnected for nonpayment or the customer has not been late in making payments more than twice in any 12-month period.
  Such information would let applicants for prepaid service know that their deposit could be refunded to them, and thus the information is essential to applicants’ decision as to the type of service they may want.  The Commission should require that CenturyTel include information regarding refunding or crediting deposits in the disclosure statement given to applicants for CenturyTel’s prepaid service.
IV.
CONCLUSION
In the NOW Order, the Commission determined that prepaid services similar to the one proposed by CenturyTel (i.e., with no access to directory assistance and/or operator services) is of questionable public benefit and would undermine the MTSS.  CenturyTel has offered nothing that supports PUCO approval of the proposed service.  The Commission should deny the Application.
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� See Application at 3.


� R.C. 4927.01(A)(1)(d).  See also Ohio Adm. Code 4901:1-5-01(C)(4).


� In the Matter of the Application of NOW Communications, Inc. to Offer Resold Local Exchange and Intrastate Interexchange Services, Case No. 98-1466-TP-ACE, et al, Opinion and Order (November 2, 2000) (“NOW Order”) at 58.


� See Application at 1.


� Id. at 5.


� Id.


� OCC has legislative authority to represent the residential utility consumers of Ohio pursuant to Chapter 4911 of the Ohio Revised Code.  


� NOW Order at 58.


� In the Matter of the Application of Budget Phone, Inc. to Provide Resold and Facilities-Based Local Exchange and Interexchange Service, Case No. 02-752-TP-ACE.


� OCC has discussed with CenturyTel these concerns and others that are raised in this Opposition.


� See, e.g., Canton Storage & Transfer Co. v. Pub. Util. Comm. (1995), 72 Ohio St. 3d 1.


� NOW Order at 58.


� See Ohio Adm. Code 4901:1-5-01(C); Ohio Adm. Code 4901:1-6-01(B).  See also Ohio Adm. Code 4901:1-4-01(C), which includes only R.C. 4927.01(A)(1).


� R.C. 4927.02(A)(1).


� See NOW Order at 57-58.


� See footnote � NOTEREF _Ref205361650 \h ��11�, supra.


� CenturyTel was granted alternative regulation for services other than basic local exchange service by a Finding and Order adopted in Case No. 04-62-TP-ALT on February 26, 2004.


� See NOW Order at 58.


� See Ohio Adm. Code 4901:1-5-02(B)(1).


� Id.


� In the Matter of the Application of United Telephone Company of Ohio d/b/a Embarq for Approval of an Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services Pursuant to Chapter 4901:1-4, Ohio Administrative Code, Case No. 07-760-TP-BLS, Entry on Rehearing (February 13, 2008) at 16, citing In the Matter of the Implementation of H.B. 218 Concerning Alternative Regulation of Basic Local Exchange Service of Incumbent Local Exchange Telephone Companies, Case No. 05-1305-TP-ORD, Opinion and Order (March 7, 2006) at 25.


� Application at 1-2.


� Ohio Adm. Code 4901:1-5-02(B)(1).


� NOW Order at 58.


� Id.  Although CenturyTel states that there would no service connection fees associated with the prepaid service (see Application at 4), the monthly charge for the service – $39.95, plus taxes and surcharges – is considerably higher than either CenturyTel’s regular monthly rate of approximately $21 (see id., Exhibit C) or its Lifeline rate of approximately $8.25 per month.


� Application at 4.


� See NOW Order at 11 (allows customers to control charges on the bill); 12-13 (no need to meet credit standards; customer base includes credit challenged, students, temporary workers); 22-23 (designed to attract customers who have been disconnected from the incumbent carrier or who have credit difficulties).


� Application at 4.


� See Budget Phone Tariff No. 3, Original Page 30.


� Application at 4.  


� Although CenturyTel’s Lifeline program is required to use automatic enrollment (see Ohio Adm. Code 4901:1-4-06(B)(3)(a)), there is no guarantee that consumers who contact Budget Phone directly would be made aware of the availability of Lifeline. 


� See Ohio Adm. Code 4901:1-4-06(B).


� OCC has discussed these concerns with CenturyTel.  CenturyTel has indicated that it may make changes to the Agreement and the disclosure statement to address OCC’s concerns.


� Application at 5.


� Ohio Adm. Code 4901:1-5-10(F)(1), (5), (8) and (9).


� Ohio Adm. Code 4901:1-5-10(D)(2).


� Ohio Adm. Code 4901:1-5-08(C)(2).


� Ohio Adm. Code 4901:1-5-08(C)(6).


� Ohio Adm. Code 4901:1-5-08(C)(1).


� Application at 4.


� If they are, that would raise concerns about the limitations on payment fees found in Ohio Adm. Code 4901:1-5-07(C).


� Ohio Adm. Code 4901:1-5-08(B)(3).


� Ohio Adm. Code 4901:1-5-08(C)(3)-(5).


� Exhibit B at 2.


� Ohio Adm. Code 4901:1-17-06(B).
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