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	MEMORANDUM CONTRA 
AT&T OHIO’S MOTION TO SUMMARILY DISMISS

SPRINT’S MOTION FOR DECLARATORY RULING

AND REQUEST FOR EXPEDITED RULING

	



Pursuant to Rule 4901-1-12 of the Ohio Administrative Code, Sprint Communications Company L.P., Sprint Spectrum L.P., Nextel West Corp. and NPCR, Inc. d/b/a Nextel Partners (collectively “Sprint”) hereby files with the Public Utilities Commission of Ohio (“Commission”) this Memorandum Contra to AT&T Ohio’s (“AT&T”) Motion to Summarily Dismiss Sprint’s Motion for Declaratory Ruling, and Request for Expedited Ruling (“Motion to Dismiss”).  

INTRODUCTION

On July 10, 2007, Sprint notified AT&T of Sprint’s intent to exercise its rights under the Federal Communication Commission’s (“FCC”) order approving the merger of BellSouth and AT&T.
  The FCC Merger Order imposed upon AT&T certain conditions.  Among these Merger Commitments is the requirement that AT&T make available any entire interconnection agreement effective anywhere within the merged company’s 22-state operating area.
  Unable to make any meaningful progress in negotiations with AT&T, Sprint filed a Complaint with the Commission on October 26, 2007 to resolve the parties’ dispute.  Despite the Commission’s February 5, 2008 Finding and Order and April 2, 2008 Entry on Rehearing each holding that the BellSouth ICA
 can be ported and adopted in Ohio by all of the Sprint entities, the parties are no closer today to reaching a final agreement than they were a year ago.  In order to resolve the two central issues in this matter, Sprint filed with the Commission a Motion for Declaratory Ruling and For Order Requiring Execution of Interconnection Agreement and Memorandum in Support (“Motion for Declaratory Ruling”) on June 25, 2008.  AT&T continues to oppose Sprint’s efforts to port and adopt the BellSouth ICA in Ohio. AT&T’s latest Motion to Dismiss is no more than another blatant attempt to forestall resolution of the parties’ disputes.   
I. Discussion.

a. Two Intractable Issues Require Immediate Resolution.

AT&T basically agrees that the essential question of whether the bill-and-keep and shared facilities pricing provisions of the BellSouth ICA are subject to modification will not be resolved through negotiation between the parties.  AT&T also agrees that the bill-and-keep and facilities sharing provisions are the two most important issues separating the parties.
  Nevertheless, AT&T arbitrarily contends that the Commission should allow negotiations between the parties to continue, and that negotiations between the parties will conclude on or around July 31, 2008.
  Sprint does not agree that given more time these two issues will be resolved.   To the contrary, there is no likelihood of settlement. Nevertheless, these two issues are the single most important issues in this proceeding overshadowing many of the other issues. Their determination should also eliminate other areas of controversy in the agreement that are dependent on the implementation of either a bill and keep arrangement or a billing arrangement. AT&T appears to dare Sprint to offer to concede all other issues to AT&T in this proceeding if the Commissions takes the path recommended by Sprint. Sprint cannot do that. Sprint can, however, represent that a determination of these two issues will likely have a significant impact on how the parties approach and resolve the remaining issues.  Sprint is the party whose interests are best served by a speedy resolution and it is that context that this suggested approach is offered. 

 While AT&T continues to delay any meaningful progress in the resolution of the pending dispute, it also argues that the effective date for the ported and adopted BellSouth ICA should be “on or shortly after the Commission approves [the BellSouth ICA].”
   When considered in conjunction with the 42-month time-frame within which the Merger Commitments are effective,
 AT&T’s request for further delay deprives Sprint of the benefits intended under the Merger Commitments.  

The course of action suggested by AT&T brings the parties’ dispute no closer to ultimate resolution.  To the contrary, it simply delays resolution of the two most significant issues separating the parties.  Sprint has worked with AT&T for nearly a year to resolve all outstanding disputes over AT&T’s suggested, largely unnecessary edits to the BellSouth ICA, and it urges the Commission to recognize that if AT&T had aggressively engaged with Sprint to reduce the outstanding issues at the inception of the parties’ dispute last July, all such issues would already have been resolved or properly identified for resolution by the Commission.  By providing guidance on the two primary issues separating the parties, the Commission will provide the focus necessary for the parties to rapidly resolve the remainder of the outstanding issues.  It also bears noting that by resolving the two primary issues, the Commission will render moot other inextricably intertwined issues.  Thus, providing guidance and certainty on the two key issues is in fact necessary in order to allow negotiated resolution of a number of others provision.  

b. AT&T Misstates the Standard Applicable in Ohio to a Motion for Declaratory Ruling.

AT&T inaccurately indicates that that “Ohio law recognizes the inappropriateness of a declaratory ruling that will not terminate a controversy.”
  In the first instance, AT&T fails to note the use of the permissive term “may” in the quoted Ohio statute.
  As is clear from the use of the word “may,” the legislature intended to and did vest courts with the discretion to determine when it is appropriate to enter a declaratory judgment.  This discretion was undoubtedly vested in the courts as there is no obvious bright-line test to determine when a declaratory ruling will be useful or essential to resolving a dispute.  

Contrary to AT&T’s articulated position, the clear policy in Ohio is to render a declaratory ruling when such a ruling will further the resolution of the dispute between the parties.  In Walker v. Walker, the Supreme Court of Ohio indicated that the act authorizing courts to grant declaratory relief should be “liberally construed.”
  Furthermore, the Court indicated that circumstances in which it is appropriate to dismiss a petition for declaratory relief are those where such a ruling "would not terminate any uncertainty or controversy whatsoever.”
  The Court has also indicated that declaratory relief is appropriate in cases where 

… there is a real controversy between adverse parties in a matter that is justiciable and the court, in the exercise of a sound discretion, finds that speedy relief is necessary to the preservation of rights which might otherwise be impaired or lost. If the remedy through a declaratory judgment does not at least in part fill the gap between law and equity there would be little purpose in enacting the statutes providing for such procedure.


Sprint contends that all those characteristics described above are present in the matter at bar.  The dispute is real, between adverse parties, justiciable, and speedy relief is required to preserve Sprint’s rights during the 42 month Merger Condition window.  As the case at bar does not resemble one in which a declaratory ruling would not resolve any controversy and where the requested relief would in fact resolve the primary controversy, Ohio policy fully supports Sprint’s request for declaratory relief.

c. The Further Delay Requested by AT&T is Inappropriate and Unnecessary.

AT&T essentially posits that it should be entitled to wait for the Commission’s ruling on its Motion to Dismiss, plus another fifteen (15) days, before it is required to file its Memorandum Contra to Sprint’s Motion for Declaratory Ruling.  This is absurd as AT&T has interposed, by filing its Motion to Dismiss, the very uncertainty from which it now seeks relief.  This is inappropriate and would result in unnecessary delay in resolution of the parties’ disputes.  AT&T cannot be allowed to delay the filing of its Memorandum Contra by filing instead a Motion to Dismiss.  It seems that it would have been appropriate for AT&T to file a Motion to Dismiss with or as part of its Memorandum Contra, but to use its Motion to Dismiss, and the Commission’s processes, so nakedly as a tool to delay this proceeding is inappropriate.

Setting the foregoing aside, Sprint notes, too, that it was not consulted by AT&T with any request for additional time to file its Memorandum Contra.  In light of the July 4th holiday falling in the middle of AT&T’s response time, Sprint is willing to offer AT&T additional time to prepare and file its Memorandum Contra.  Presently, AT&T’s Memorandum Contra is due to be filed on Thursday, July 10, 2008.  Sprint has no objection to an extension until Monday, July 14, 2008, for AT&T to file its Memorandum Contra.  Any further extension, however, would be inappropriate.  

AT&T also asks the Commission to schedule a prehearing conference.  Sprint contends that the questions posed in its Motion for Declaratory Ruling are legal questions that the Commission can and should answer as they are not fact dependent.  After the Commission has announced the answer to the legal questions posed in the Motion for Declaratory Ruling, and to the extent the Commission ruling on these questions requires a factual inquiry to determine the application of the Commission’s ruling to the specific dispute between the parties, Sprint would support a further evidentiary proceeding.  Sprint, however, believes that the dispute between the parties lies solely on legal grounds that are unaffected by any set of facts, but will willingly participate in such proceedings as the Commission deems necessary for the expeditious resolution of the parties dispute.  Nevertheless, until the Commission rules on Sprint’s Motion for Declaratory Ruling, Sprint cannot agree that any pre-hearing conference is appropriate at this time.  
II. Conclusion.

The Commission must recognize AT&T’s Motion to Dismiss as no more than a transparent delay tactic.  The dispute between AT&T and Sprint has continued unabated for nearly one year.  Any and all means of resolving this dispute must be pursued.  Every day that passes without resolution of this dispute injures Sprint as it is prevented from enjoying the benefits attendant to Sprint during the 42-month window within which the Merger Commitments of the FCC Merger Order are effective.  By ruling on Sprint’s Motion for Declaratory Ruling, the Commission will resolve the two essential points of disagreement between the parties and thereby provide the guidance necessary for the parties to reach resolution on the primary issues separating the parties.  Such relief is appropriate under Ohio law and conforms to Ohio policy on granting such relief.  
WHEREFORE, the Commission must deny AT&T’s Motion to Dismiss.  
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� Sprint’s July 10, 2007 letter is attached to Sprint’s Complaint as Exhibit B.  In the Matter of AT&T, Inc. and BellSouth Corporation Application for Transfer of Control, Memorandum, Opinion and Order, FCC 06�189 (released March 26, 2007) (“FCC Merger Order”).


� FCC Merger Order at 149-150, Appx. F (attached to Complaint as Exhibit A).  This Merger Commitment is set forth in the FCC Order as paragraph 1 under the seventh section titled “Reducing Transaction Costs Associated with Interconnection Agreements” (“Merger Commitment 7.1”).


� The BellSouth Interconnection Agreement (also called the Kentucky ICA) is the agreement between Sprint CLEC and Sprint Spectrum L.P. and BellSouth Telecommunications, Inc. effective January 1, 2001 for the States of Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina and Tennessee (the "BellSouth ICA").  By Order dated November 7, 2007, the Kentucky Public Service Commission extended the BellSouth Interconnection Agreement between Sprint and AT&T for three years from December 29, 2006 (“Kentucky ICA”).  The only distinction between the two agreements is temporal, and the terms may be used interchangeably.  


� Motion to Dismiss, at 8.  


� Id. at 6.  


� Id. at 6.


� FCC Merger Order, at 147.


� Motion to Dismiss, at 8.  


� Ohio Rev. Code Ann. § 2721.07 (“Courts of record may refuse to render or enter a declaratory judgment or decree under this chapter if the judgment or decree would not terminate the uncertainty or controversy giving rise to the action or proceeding in which declaratory relief is sought.”  Emphasis added).  


� 132 Ohio St. 137, 139, 5 N.E.2d 405, 406 (Ohio 1936).


� Id. at 139 (emphasis added and internal quotations omitted).  


� Schaefer v. The First Nat. Bank of Findlay,134 Ohio St. 511, 518, 18 N.E.2d 263, 267 (Ohio 1938).  
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