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COMMENTS

BY
THE OHIO CONSUMER AND ENVIRONMENTAL ADVOCATES

I.
INTRODUCTION

On December 11, 2009, FirstEnergy Solutions (“FES”) filed an application for certification of R.E. Burger Units 4 and 5 (“Burger”) as an eligible Ohio renewable energy resource facility. On August 12, 2010, the Public Utilities Commission of Ohio (“PUCO” or “Commission”) approved the certification of Burger.  In the Order, the PUCO requested comments from “interested persons to submit proposals for, or comments regarding, a methodology to determine the existing market value of [renewable energy credits (“RECs”)].”
 The Commission noted that the proposals and comments “may include market-based alternatives, such as auctions, to determine the value of RECs.”
  In response to the Commission’s request, the undersigned members of OCEA submit these comments for consideration by the PUCO. 


The determination of market value is important in this case because Ohio Revised Code (“R.C.”) 4928.65 establishes an exception to the standard Ohio statutory definition of a REC:

[F]or a generating facility of seventy-five megawatts or greater that is situated within this state and has committed by December 31, 2009, to modify or retrofit its generating unit or units to enable the facility to generate principally from biomass energy by June 30, 2013, each megawatt hour of electricity generated principally from that biomass energy shall equal, in units of credit, the product obtained by multiplying the actual percentage of biomass feedstock heat input used to generate such megawatt hour by the quotient obtained by dividing the then existing unit dollar amount used to determine a renewable energy compliance payment as provided under division (C)(2)(b) of section 4928.64 of the Revised Code by the then existing market value of one renewable energy credit, but such megawatt hour shall not equal less than one unit of credit. 
Thus, each megawatt hour of electricity produced by a facility that qualifies for the above exception has the potential to create more than one REC for each megawatt hour produced. Depending on the market value of a REC, a megawatt hour produced by such a facility could produce multiple RECs. For example, if the market price of a REC was equal to half of the current value of the Alternative Compliance Payment (“ACP”) dollar amount, each megawatt would be worth two RECs.

The PUCO has determined that the Burger facility meets the criteria to qualify for the statutory REC multiplier exception (“weighted REC”) as outlined in the statute.
  Therefore, the PUCO must determine the “existing market value of one renewable energy credit” in order to complete the calculation. In this context, the undersigned members of OCEA respectfully submit to the Commission that there currently is no liquid or transparent REC market in Ohio capable of supplying a value for the statutory REC multiplier. The following comments identify some of the prominent features of a liquid and transparent market and, until a suitable market develops, OCEA offers a proposal for acceptable alternatives.

OCEA continues to contend that the provisions placed in R.C. 4928.65, which allow for a multiplication of RECs produced by the Burger facility, are unconstitutional; however, the following comments are being made in an effort to respond to the Commission’s request for comment in this proceeding. 

II. 
R.C. 4928.65 IS UNCONSTITUTIONAL, ACCORDING TO ARTICLE I, SECTION 8 OF THE UNITED STATES CONSTITUTION.

As a threshold matter, it is clear that R.C. 4928.65 is an unconstitutional infringement of economic activity that runs afoul of the negative commerce clause. We offer comments on proposed REC calculation with the understanding that the constitutional validity of this provision must be fully resolved. R.C. 4928.65 sets forth a weighted REC calculation that only applies to certain biomass energy facilities and discriminates against others.  The relevant portion of the REC calculation statute is excerpted below: 

The public utilities commission shall adopt rules specifying that one unit of credit shall equal one megawatt hour of electricity derived from renewable energy resources, except that, for a generating facility of seventy-five megawatts or greater that is situated within this state and has committed by December 31, 2009, to modify or retrofit its generating unit or units to enable the facility to generate principally from biomass energy by June 30, 2013, each megawatt hour of electricity generated principally from that biomass energy shall equal, in units of credit, the product obtained by multiplying the actual percentage of biomass feedstock heat input used to generate such megawatt hour by the quotient obtained by dividing the then existing unit dollar amount used to determine a renewable energy compliance payment as provided under division (C)(2)(b) of section 4928.64 of the Revised Code by the then existing market value of one renewable energy credit, but such megawatt hour shall not equal less than one unit of credit. (Emphasis added.)

Therefore, R.C. 4928.65 establishes that one megawatt hour of electricity generated from renewable sources shall equal on REC.  However, the statute also provides an exception for certain biomass generation that meets additional criteria: located in Ohio; 75 MW or greater; and has committed by December 31, 2009 to burn “principally” biomass by June 30, 2013.  For the sources that satisfy these additional criteria, the statute assigns a special formula for calculating RECs.  The special formula provides a “multiplier” to any facility that satisfies these criteria.


In practice, however, this statute can only apply—and was only intended to apply—to one facility: FES’ R.E. Burger power plant.  No other biomass energy facility could possibly meet these criteria, and thus no other facility could be eligible for the higher REC unit rate.  Therefore, R.C. 4928.65— “the Burger Amendment”—gives an economic advantage to one renewable energy facility, and neglects to give that economic advantage to all other renewable generation, include out-of-state power producers.  This is economic discrimination. 

R.C. 4928.65 is unconstitutional under a negative commerce clause analysis because it discriminates against out-of-state generation.  The U.S. Constitution’s “negative commerce clause,” a corollary to Article I, Section 8, clause 3, limits the power of states to discriminate against interstate commerce by enacting regulatory measures designed to benefit in-state economic interests and burdening out-of-state competitors.
  For example, in New Energy Co. of Indiana v. Limbach, Ohio’s regulations providing favorable tax regulations for in-state biofuel producers were challenged on commerce clause grounds.
  In a unanimous opinion drafted by Justice Scalia, the U.S. Supreme Court held that the disparate economic treatment was unconstitutional. According to the Court, the Ohio tax law deprived “certain products of generally available beneficial tax treatment because they are made in certain other States” and was thus unconstitutional.
  In other words, the biofuel law is unconstitutional because it conferred a financial benefit upon in-state biofuel production, which was not conferred upon out-of-state production.  

Likewise, R.C. 4928.65 is unconstitutional on its face.  By allowing one in-state biomass generator a favorable calculation of RECs not available to out-of-state generators, out-of-state competitors are put at an economic disadvantage.  In-state generation receives an economic advantage that is unavailable to similar facilities located out of the state.  Just as the Ohio statute in Limbach gave a favorable tax treatment for biofuels that were produced in Ohio, R.C. 4928.65 only gives favorable economic treatment for biomass generation located in Ohio. 

There is no rational basis for this economic discrimination which demonstrates that it was designed solely for the economic benefit of one facility and one company at the expense of others. A simple hypothetical example illustrates this point; a facility with the exact same design specifications as the Burger project, the exact same fuel, and the exact same operational schedule would not be eligible for the multiplier if it committed to retrofit on or after January 1, 2010 or if it was located a half a mile east of the Burger facility, in West Virginia. We note that in-state energy production requirements can have a rational basis. For instance, the transmission of power over long distances results in heavy losses; accordingly, laws and rules that encourage the development of in-state or adjacent state energy sources can be rationally justified.

But when such a restriction is coupled with arbitrary deadlines for “committed” retrofit, the rational basis mentioned above loses all force. This deadline was arbitrarily imposed, and was clearly designed to eliminate the possibility that any other facility, in-state or out, could qualify for the multiplier – even if it had exactly the same design, burned exactly the same fuel, and did so on exactly the same production schedule. When the legislation creating the restrictions of R.C. 4928.65 was promulgated, only one company argued for the change. Only one company, with one facility, was prepared to take advantage of the change and commit to retrofit before the fast approaching and arbitrary deadline.

It is clear that the restrictions of R.C. 4928.65 are arbitrary and serve no other purpose than to benefit of one company and project. Accordingly, the Commission should rule the multiplier an unconstitutional and arbitrary restriction on interstate commerce. Ultimately, if the Commission promulgates rules and restrictions according to R.C. 4928.65 it will validate a legislative and regulatory strategy that other companies may employ in the future. Namely, it will validate the practice of “custom-corporate” legislation, legislation designed not to benefit the state of Ohio, its citizens, and its future – but to benefit a single company, grasping for a unique marketplace advantage. The PUCO has the opportunity to end, at least in the context of Ohio’s landmark energy legislation, this destructive practice. The Commission should rule the multiplier an unconstitutional and arbitrary restriction on interstate commerce.

III. 
THERE IS CURRENTLY NO LIQUID OR TRANSPARENT REC MARKET IN OHIO THAT WOULD SUPPLY A VALUE FOR THE STATUTORY REC MULTIPLIER EXCEPTION.

The REC market in Ohio is still in its infancy, as 2009 was the first compliance year.  The nascent Ohio Renewable Portfolio Standard (“RPS”)
 created a renewable energy requirement that is comprised of four products, Ohio In-State Solar, Out of State Solar, In-State Non-Solar Renewable, and Out of State Non-Solar Renewable.  The “weighted REC” produced by Burger will not affect the market for Solar RECs, as solar energy has a specific carve-out in R.C. 4928.  The weighted RECs will likely only be valid in Ohio because Ohio is the only state that provides a bonus for certain biomass electricity.  Thus, Ohio – and more specifically, probably FirstEnergy – will be purchasing these overpriced RECs to the detriment of Ohio consumers who may pay above market prices for their RECs. The weighted RECs will likely impact the market for out-of-state Non-Solar renewables as well because FirstEnergy will have to buy fewer, if any, of the out of state RECs.  At this time, the Ohio REC market lacks the liquidity and transparency that characterize mature and efficient markets.  Information on REC pricing in compliance states with more mature markets can be obtained from the website of brokers who engage in that market.  For example, one can determine that the price of a “Class One” REC in Massachusetts in February 2010 was $60.93 or that New Jersey Solar RECs in January 2010 were trading between $665 and $680.
  The same cannot be said of the Ohio market.
  

Markets, when they operate efficiently, can provide a great deal of information on the beliefs of the agents who participate in that market. Prices, and changes in prices, convey a lot of information on what traders think is currently happening and what they believe will happen in the future.  In other words, the conduct of market participants is directly correlated to the determination of commodities bought and sold in a particular market. The newness of the Ohio REC market coupled with the weighted REC exception creates additional uncertainty in an already uncertain market.  It carries the danger of creating a “death spiral” where REC prices drop precipitously, killing the infant renewable industry in Ohio along with the Ohio jobs created by that market.  Therefore, OCEA recommends that the Commission take the following factors into account when determining how to develop the prices to be used when calculating the value of a weighted REC.

1. 
Any calculation of the existing market value of one renewable energy credit should not include the impact of the Burger Plant weighted REC supply because: 

a.
No weighted RECs will be created unless at least 80 percent of the fuel burned is biomass. The supply chain to meet the large Burger plant biomass fuel requirement does not currently exist and will take many years to develop.

b.
The weighted REC is an arbitrary construct that has no cost basis in comparison to other RECs that are bought and sold in existing REC markets. A price system should reflect real project costs. Because the weighted REC is not cost-based when compared to other RECs, it will only serve to distort the market.

c.
As stated earlier, it is likely that the weighted REC will not be recognized in other compliance and voluntary REC markets.

d.
One of the assumptions of a purely competitive market is a homogeneous product.  The integration of the weighted REC into an existing REC market violates this aspect of a competitive market.

e.
The process for determining the quotient which creates the weighted REC should not already include the effects of the weighted REC; including the effects of the weighted REC in calculating the weighted REC would be circular and nonsensical.

2.
Any auction or RFP process that is undertaken to purchase RECs in the market and to ascertain a market price for Ohio Non-Solar In-State RECs should, at a minimum, meet the following standards:

a.
The REC must be a homogeneous product (therefore, only normal Ohio Non-Solar In-State RECs should get bid in).

b.
There are four or more bidders.

c.
Over 50 percent of the load is bid upon by one or more persons other than the electric distribution utility.

d.
The Commission or its agent must serve as the market monitor to take actions to identify and mitigate market power.

e.
The Commission or its agent must review and approve of the RFP instrument or the auction process before it is undertaken.

e.
The auction/RFP must be conducted annually for the next five years or until a mature and transparent REC market develops in Ohio.

f.
The least cost bids meeting the auction/RFP specifications must be selected.

g.
If tranches are used, each portion of the bid must be oversubscribed.

h.
The Commission or its agent must review the complete auction/RFP process results and approve or disapprove of the results the next day. 

However, at this time, OCEA believes that an auction or RFP process is risky given the uncertain state of bidder perceptions, where the mere potential for the Burger weighted REC has depressed REC prices and because of  the potential for gaming.  For example, any entity that needs to purchase RECs will be unlikely to offer a significant amount per REC in an auction, knowing that after the auction pegs the market value of a REC then the supply of RECs will be significantly increased by the addition of weighted RECs. The likely result is a low REC price, which would increase the future supply of weighted RECs.
IV. AS A SHORT-TERM SOLUTION TO THE LACK OF A MATURE AND EFFICIENT REC MARKET IN OHIO, THE PUCO SHOULD ADOPT 75% OF THE ALTERNATIVE COMPLIANCE PAYMENT AS THE MARKET PRICE OF AN “EXISTING RENEWABLE ENERGY CREDIT,” WHICH HAS BEEN RECENTLY EMPLOYED IN OTHER COMMISSION DECISIONS, AS THE DEFAULT MARKET PRICE OF A REC AND REVISIT THIS AFTER TWO YEARS. 

In the absence of a mature and efficient market for renewable energy credits in Ohio, the Commission should adopt a percentage of the annual Alternative Compliance Payment (“ACP”) prescribed in Senate Bill 221 (“SB 221”) as the best proxy for the current market price.  This value has been employed by the PUCO in several other cases as part of a market substitute.

For example, in case number 09-551-EL-UNC, a case establishing REC purchase prices to be paid to FirstEnergy Ohio distributed generation customers for RECs, the Commission approved this value to be employed when no market price could be established through an RFP.
  The Utilities’ Application noted that the default purchase price would be “an established alternative payment.”
  This alternative payment value, presented in the Application, was 80% of the ACP.
  The Commission approved the Application, including the alternative payment schedule, noting that the schedule, coupled with the utilization of a market-based price when available, and “should generally be reflective of existing market conditions.”
  In addition, the Commission stated that the program as a whole, which included the default REC schedule, is “reasonable and consistent with Sections 4928.64 and 4928.65, Revised Code.”
  
In a similar case, a utility proposed, and the Commission Staff recommended the use of 75% of the ACP value for solar REC purchases.
 In the Finding and Order, the PUCO noted that the Utility agreed to purchase customer-generated RECs “at a price equal to 75 percent of the penalty set forth in Section 4928.64(C)(1)(a), Revised Code….”
  Thus, using 75% of the ACP as a default for a market price is a practice which has been employed by the Commission in recent cases, and should be employed here. 

The members of OCEA recommend the Commission adopt 75% of the ACP value, as presented in Ohio law, to substitute for a market price until the Ohio market is mature and efficient. OCEA also recommends locking in this price for two years. At the conclusion of two years, the Ohio market would be re-evaluated using the criteria presented above.  
V.
ANY OHIO RENEWABLE ENERGY CREDIT MARKET PRICE DETERMINATION SHOULD EXCLUDE ANY "WEIGHTED" RECS GENERATED BY THE BURGER FACILITY BECAUSE TO INCLUDE SUCH WEIGHTED RECS WOULD HAVE A DAMAGING EFFECT ON ALL OTHER REC CONTRACT PRICES AND LEAD TO AN ABSURD RESULT. 
A. If The Supply Effect Of Burger Weighted RECs Are Included In The Methodology To Determine The Market Value Of A REC Once Markets Have Developed, RECs Will Be Rendered Worthless If All The Burger Weighted RECs Are Placed On The Open Market.

Under the operation of Ohio Revised Code 4928.65, the owner of a qualifying biomass facility obtains weighted RECs based upon a formula that multiplies the number of RECs that the facility would normally generate by a ratio of the ACP set under R.C. 4928.64(C)(2)(b) to the current market price of a REC. Currently, the Burger facility is the only facility that will meet the statutory prerequisites under R.C. 4928.65. As long as Burger meets the statutory requirements, FirstEnergy would be allowed to apply these weighted RECs toward their renewable benchmarks. 

However, any weighted RECs produced by Burger should not be allowed to influence the price for determining the “market value of existing renewable energy credits” in the overall Ohio REC marketplace. If the determination of the “market value” of weighted RECs includes these weighted RECs, the market price of a REC could be driven down to zero, the result of the Burger “death spiral” effect as pointed out by AWEA in their comments and by the OEC and the OCC in their Application for Rehearing.
  Any excess weighted RECs placed on the open market will lower the market price of RECs. This in turn will allow for the creation of more weighted RECs the next month,
 which in turn will lower the price even further, creating a feedback loop or “death spiral.” An illustration of this effect is shown in Figure 1 below (a more rigorous approach is found in Example 1).

Figure 1

	
	Month 1
	Month 2
	Month 3
	Month 4
	Month 5
	Month 6
	Month 7

	REC Price
	$45
	$39
	$30
	$17
	$5.53
	$.59
	$.006

	Burger RECs Produced
	115
	115
	115
	115
	115
	115
	115

	Burger RECs Credited
	115
	132
	175
	306
	936
	8757
	766,764

	REC Demand
	100
	100
	100
	100
	100
	100
	100

	Surplus REC %
	15%
	32%
	75%
	206%
	836%
	8657%
	766664%


Figure 1 and Example 1 (attached) are simply illustrative, since it is difficult to determine the precise effect of surplus RECs on the market price of RECs. For these examples, it was assumed that a supply surplus for a given month would have an inversely proportional impact on the market price, e.g. a 15% surplus in supply would lower the market price by 15%. Other methodologies could be used and the actual impact on prices by the increased supply may be greater or smaller than this amount. However, the principle illustrated by these examples is that if weighted RECs are placed in REC markets, and the market price of RECs used in the R.C. 4928.65 calculation is based on those same markets, then the price of RECs will inevitably be driven down. The probable result is that REC markets will cease to function even before REC prices actually begin to reach prices near zero. The unavoidability of REC prices falling to near zero will also significantly hamper the use of bilateral REC contracts. However, the Burger plant will have the opportunity to create substantial amounts of weighted RECs before the REC market collapses.  In Example 1, the Burger plant alone will produce almost enough RECs to satisfy all of the in-state REC requirements through 2024 for all of the utilities in Ohio in June 2012 alone. At that point in time, each REC produced by Burger would also produce approximately 264 weighted RECs.  In summary, if weighted RECs are allowed to be sold into the REC marketplace and the market value of a REC is based on those same markets, the number of RECs produced by Burger will be astronomical and eventually lead to the collapse of all markets for Ohio RECs. The intent of the Legislature in amending R.C. 4928.65 was clearly not to render R.C. 4928.64 moot. R.C. 4928.65 must be interpreted as to not allow the weighted RECs to influence the market price of RECs for purposes of the weighted REC calculation being discussed presently.

B. The Most Elegant Way To Remove Weighted RECs From Having An Influence On REC Market Price Is To Simply Only Allow Non-Weighted RECs In The Marketplace Price-Setting Mechanism.
As demonstrated in Section V.A. of these comments, allowing weighted RECs to enter the market will lead to an absurd result where the price of RECs falls to zero.  This resulting market price would not reflect the true market price of “normal” RECs based on supply and demand, but instead would be an artificial price based upon an arbitrary formula that was designed to provide bonus RECs to certain large biomass facilities instead of determining the price of RECs in the market. The most elegant solution to avoid creating an artificial REC price is to simply not allow weighted RECs into the REC marketplace price determination. Owners of weighted RECs would be allowed to use those RECs towards their compliance benchmarks, but would not be able to trade those RECs in the market.  This would prevent weighted RECs from overwhelming any REC markets and therefore reflect a more accurate value of a REC.  However, the ultimate market price of a REC under this methodology may still be below the true market price of a REC, since the weighted RECs will artificially reduce the amount of demand for RECs in the marketplace.

C.
If Weighted RECs Are Allowed In The Marketplace, The Market Value Of RECs Will Not Reflect The True Market Value Of RECs Because Of The Weighted RECs Supply Effect; Therefore, A Methodology To Determine The Actual Market Value Of A REC Would Have To Be Used.

In order to mitigate the impact of the weighted RECs, an alternative method of creating a market value of RECs needs to be developed. If weighted RECs are allowed in the marketplace, the market price of RECs will be driven down to zero unless the R.C. 4928.65 calculation uses a proxy for “market value.”  The proper market value of a REC conceptually should be whatever the market price of a REC would have been without the influence of weighted RECs.  In other words, the supply impact resulting from weighted RECs needs to be mitigated to determine the true value of a REC.  One method would be determining the supply and demand curves annually for RECs and then determining the REC price absent the weighted REC supply.  However, as a simpler alternative, OCEA proposes that REC market values should be set using 75% of the Alternative Compliance Payment as recommended in Section IV of these comments as the short-term solution. This pegging of the value of a REC to a stable number would encourage the growth of the REC market by providing price certainty. 

VI. 
CONCLUSION

The undersigned members of OCEA note that a mature and efficient REC market does not currently exist in Ohio.  Until market conditions satisfy the criteria presented above, the PUCO should adopt the 75% of the ACP value in place of a market value for two years.  After that time, the proposed criteria may again be revisited and the condition of the Ohio REC market determined.  In addition, the market value of RECs should exclude any weighted RECs produced by the Burger facility. 
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� In the Matter of the Application of R.E. Burger Units 4 &5 for Certification as an Eligible Ohio Renewable Energy Resource Generating Facility, Case No. 09-1940-EL-REN, Finding and Order at 10 (August 11, 2010). 


� Id. at 10.


� 4928.65 states that “The public utilities commission shall adopt rules specifying that one unit of [renewable energy] credit shall equal one megawatt hour of electricity derived from renewable energy resources.”


� See Finding and Order in Case No. 09-1940-EL-REN paragraphs 17 at pages 8-9.


� New Energy Co. of Indiana v. Limbach, 486 U.S. 269 (1998).  A non-discriminatory law that nonetheless burdens interstate commerce may still be struck as unconstitutional.  In such cases, the court must balance the benefits of the government against the burden on interstate commerce. Loren J. Pike v. Bruce Church, Inc., 397 U.S. 137 (1970).     


� Id. 


� Id. 


� The impact of an RPS is a function of supply (eligible resources) and demand (percentage requirements), enforced by penalties.


� http://new.evomarkets.com/pdf_documents/February%20REC%20Market%20Update.pdf 


http://new.evomarkets.com/pdf_documents/January%20REC%20Market%20Update.pdf


� Platt’s Megawatt Daily Article from Monday, August 16, 2010 attached as Exhibit 1. 


� In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and the Toledo Edison Company for Approval of Residential Renewable Energy Credit Purchase Program Agreement, Case No. 09-551-EL-REN, Second Amended Application at 3 (Sept. 14, 2009). 


� Id. 


� Id. at Attachment B.  Using the price stated in the attachment for 2009 ($36) and dividing by the 2009 value of the ACP ($45), the value of the RECs is 80% of the current ACP. 


� In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company and the Toledo Edison Company for Approval of Residential Renewable Energy Credit Purchase Program Agreement, Case No. 09-551-EL-UNC, Finding and Order at 4 (Sept. 23, 2009).


� Id., Finding and Order at 4.  


� In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of a Residential Solar Renewable Energy Credit Purchase Program Agreement and Tariff, Case No. 09-934-EL-ACP, Finding and Order at 3 (July 29, 2010). 


� Id., Finding and Order at 1.


� American Wind Energy Association, Comments at 7; Ohio Environmental Council and Ohio Consumer Council Application for Rehearing at 12. 


� A monthly calculation is used per In the Matter of the Application of R.E. Burger Units 4 &5 for Certification as an Eligible Ohio Renewable Energy Resource Generating Facility, Case No. 09-1940-EL-REN, Finding and Order at 10 (August 11, 2010). 
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