BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Time Warner NY Cable LLC,

:
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:








Case No. 09-379-TP-CSS
v.





:

Cincinnati Bell Telephone Company LLC,
:


Respondent,



:

Relative to a Complaint Pursuant to

:

Section 4905.26, Revised Code.

MEMORANDUM IN OPPOSITION TO 
MOTION TO PREVENT TERMINATION OF SERVICE
I. Introduction

Cincinnati Bell Telephone Company LLC (“CBT”) hereby opposes the Motion to Prevent Termination of Service filed by Time Warner NY Cable LLC (“TWC”) on May 7, 2009.  TWC’s Motion is based on several false premises:  that the Commission has not approved CBT’s dual rate structure for pole attachments; that CBT’s $8.00 “All Other” rate is not supported by the FCC’s telecommunications formula for pole attachment rates; and that TWC can obtain retroactive changes to CBT’s filed tariff rates.  Quite to the contrary, the Commission expressly approved CBT’s rates, CBT’s $8.00 rate is in compliance with the FCC formula, and the filed rate doctrine precludes any retroactive change to the rates.  The Motion must be denied because TWC has not paid the undisputed charges for its pole attachments.  

TWC brought this complaint case to attempt to avoid paying CBT the lawful filed rate for TWC’s attachments to CBT’s utility poles.
  As of January 1, 2009, TWC maintained 53,381 attachments to CBT’s poles for which CBT has lawfully billed TWC the tariff rental rate of $8.00 per attachment per year.  That rate is lawful because this Commission long ago approved a stipulation establishing dual pole attachment rates for CBT.  The “All Others” rate under attack here is supported by the FCC telecommunications formula.  

II. TWC Is Wrong About The FCC Cable Rate Formula Setting the Maximum Permissible Pole Attachment Rates in Ohio.  


Any argument by TWC that CBT cannot charge a rate determined using the FCC’s telecommunications rate formula should be rejected.  TWC’s argument that the Commission uses the FCC’s cable formula for the maximum pole attachment rate is based on decisions from 1995 or earlier that no longer have any basis.  TWC ignores the changes created by the 1996 Telecommunications Act, the FCC’s subsequently promulgated pole attachment rules, that the dual rates contained in CBT’s tariff were approved by the Commission in 1998, and the Commission’s own adoption of rules governing the use of the FCC’s formulas for setting pole attachment rates.  Prior to 1996, there was no federal right to pole attachments by anyone other than cable television providers, nor was there any FCC formula other than the cable formula.  There would have been no other formula to which to refer in 1995.  Hence, TWC’s argument based on pre-1996 conditions is nonsense.  
Contrary to TWC’s assertions, this Commission has approved the use of a higher telecom pole attachment rate in Ohio, both in CBT’s alternative regulation proceeding, Case No. 96-899-TP-ALT, and in the rules generally applicable to local exchange carriers.  
A. The Commission Expressly Approved the Rates Being Contested by TWC.  

In 1998, in Case No. 96-899-TP-ALT, the parties
 filed a Stipulation in which they agreed to a gradual transition of CBT’s pole attachment rates from its then unitary $3.75 rate to a dual rate system.
  The “Cable Only” rate was to move to $4.50 over three years ending in 2002, while the “All Others” rate would move to $8.00 over a period of six years ending in 2005.  While these were negotiated rates, the transition to the dual rate scheme was consistent with the FCC rules for pole attachment rates.
  The Commission expressly approved the Stipulation by an Opinion and Order dated April 9, 1998.  CBT made annual tariff filings in accordance with the Stipulation, resulting in the $8.00 “All Others” rate becoming effective for calendar year 2006.  Tariff rates remain in effect until they are affirmatively changed.
  No changes have been made to the tariff rates since 2006, so the $8.00 rate has remained the tariff rate in effect since 2006.  
B. The Commission’s Rules Governing Local Exchange Carriers Call for the Application of the FCC’s Telecommunications Pole Attachment Rate Formula.  

In addition to the approval of CBT’s specific rates, the Commission has also adopted the FCC’s telecommunications rate formula by generally applicable rules.  In late 2006, the Commission commenced a rulemaking proceeding in which it promulgated rules to govern local exchange carriers.  One of the rules specifically addressed pole attachment rates.  Rule 4901:1-7-23(B), which became effective on November 30, 2007, states in relevant part:  
Rates, terms, and conditions for nondiscriminatory access to public utility poles, ducts, conduits, and right-of-way shall be established through negotiated arrangements or tariffs.  Such access shall be established pursuant to 47 U.S.C. 224; 47 C.F.R. 1.1401 to 1.1403; 47 C.F.R. 1.1416 to 1.1418; and the formulas in 47 C.F.R. 1.1409(e), as effective in paragraph (A) of rule 4901:1-7-02 of the Administrative Code.
  (emphasis added)  

Thus, the law in Ohio is clear that the FCC formulas (plural) apply to pole attachments.  The referenced rule, 47 C.F.R. 1.1409(e), contains both the so-called cable formula and the so-called telecommunications formula and both apply in Ohio.  Had the Commission intended only to adopt the FCC cable formula for pole attachments, it would have stated in the rule to use only the cable rate formula (singular) in 47 C.F.R. 1.1409(e)(1).  It did not.  Both formulas apply.  

TWC’s reliance on decisions that predate the very existence of the telecommunications formula to argue that the Commission does not recognize it ignores numerous intervening events since 1996 – the Telecommunications Act, the changes to the FCC rules, CBT’s alternative regulation proceeding that approved a dual rate structure and the resulting tariffs, and the Commission’s own rules for local exchange carriers.  

C. CBT’s Pole Attachment Rate Complies With the FCC Formula.  

TWC is also wrong when it claims that CBT’s pole attachment rate is higher than what is permitted by the FCC telecom rate formula.  TWC calculated what it claims should have been the maximum rate by using the FCC’s default assumption that there would be an average of five attaching entities on CBT’s poles.  But CBT’s actual average number of attaching entities in Ohio is only 2.0648.  Using CBT’s actual data, as permitted by the FCC formula,
 and assuming TWC’s calculation of the maximum rate permitted by the telecommunications formula for 2009 is otherwise correct,
 CBT could have charged TWC a rate as high as $11.64, far higher than the $8.00 rate billed to TWC.
  
With that as background, it is clear that CBT has billed TWC the appropriate and lawful rates for pole attachments during all of the years addressed by TWC’s complaint.  TWC has no excuse for not paying CBT’s 2009 pole attachment invoice, so it has no basis for obtaining relief from the Commission from the termination of service.  

III. TWC’s Claims Are Barred By the Filed Rate Doctrine in Ohio.  

Even if TWC had been right that CBT’s pole attachment rates were in excess of the maximum allowed by the FCC’s pole attachment rate formulas for any of the years 2007 through 2009 (which it is not), TWC cannot retroactively attack CBT’s filed tariff rates.  Ohio follows the “filed rate doctrine,” which means until an existing tariff is changed by an order of the commission, a utility must charge and the customer must pay only the rates contained therein.
  While the Commission is empowered to establish new rates pursuant a Revised Code § 4905.26 complaint case, such relief is prospective only.
  CBT is entitled to (and must) charge the filed tariff rate up to the effective date of the Commission’s decision in this case.  So, even if the $8.00 was unlawful (which it is not), TWC has no basis for retroactively avoiding payment of that rate so long as it is in effect.
  Therefore, there is no legitimate dispute with respect to the amount TWC owes CBT for 2009 pole attachments.  Having waiting until months after the due date of the 2009 invoice to challenge CBT’s rates,
 TWC has no basis to avoid paying the filed rate for 2009.  
TWC’s other asserted basis why it does not think it owes the 2009 pole attachment invoice is that it claims a credit for overpayments from 2007 and 2008.  For the same reason TWC cannot avoid paying the filed tariff rate for 2009, it cannot claim a credit for having paid the filed rate in 2007 and 2008.
  A customer cannot avoid termination of service when it refuses to pay a current bill at the current rates because of a claim that past rates should have been lower.
  
IV. TWC Is Not Compliant With Rule 4901-9-01(E) For Refusing To Pay The Undisputed Invoice.  

While TWC seeks the Commission’s assistance under Rule 4901-9-01(E) to prevent the termination of service during the pendency of its complaint, it refuses to comply with the rule itself.  Under the rule, “a person making a request for assistance must agree to pay during the pendency of the complaint all amounts to the utility that are not in dispute.”  No part of CBT’s 2009 invoice is reasonably in dispute.  

It cannot be reasonably disputed that CBT’s filed tariff rate for pole attachments used for purposes other than cable television is $8.00, that TWC has more than 53,000 pole attachments in use, that CBT billed TWC exactly the filed rate for 2007, 2008 and 2009, and that TWC has refused to pay even the first dollar of the 2009 bill.  For purposes of this complaint case, TWC has agreed to assume that all of its attachments are used to provide telecommunications service, so which rate to apply is not in dispute.  TWC’s complaint does not challenge the quantity of pole attachments included in any of its bills
 (which would be the only basis for contesting the invoice).  TWC should not be permitted to use a complaint about the legality of a past rate (which the Commission may only change prospectively) as a basis for claiming that a pending bill is unreasonable or that it is due refunds for past paid bills that were charged at the applicable tariff rate.  TWC does not have a genuine billing or service dispute, as the Commission faced in World Metals, Inc., Case No. 01-354-GA-CSS or Revolution Communications, Case No. 06-427-TP-CSS, as there is no dispute that TWC is using the pole attachments that were billed and no dispute that $8.00 is the tariff rate on file with the Commission.  A post hoc challenge of the legality of the filed rate is not a genuine billing or service dispute, nor is it even legally cognizable because of the filed rate doctrine.  Having sought relief under Rule 4901-9-01(E), TWC must comply with its simple command – pay the amounts due that are not in dispute (here, the full amount).  Any other result would upend the clear mandate of Ohio law that utilities must charge, and customers must pay, the filed tariff rates.  

For all of these reasons, the Commission should deny TWC’s Motion until and unless TWC pays the full 2009 invoice and associated late charges.  
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� TWC contends that it only discovered that it was paying the $8 rate in January 2009 when it received CBT’s 2009 pole attachment invoice.  That assertion is patently false, as TWC briefly protested the $8 pole attachment rate in 2006 before paying it in full.  (See Exhibit C to the Complaint.)  When it recently protested the 2009 invoice, TWC admitted that it had determined the rate charged on the 2007 and 2008 invoices by dividing the amount charged by the number of TWC attachments, something it could have done upon receipt of each invoice.  


� The parties to Case No. 96-899-TP-ALT included the Ohio Cable Television Association, of which TWC was a member, which was represented by one of the same law firms representing TWC in this case.  Counsel for the OCTA endorsed the CBT Stipulation containing dual rates.  





� The relevant page of the Stipulation showing the agreed rates is attached hereto as Exhibit A.  





� 47 U.S.C. § 224(e)(4) and 47 C.F.R. § 1.1409(f) required that increases in pole attachment rates allowed by the FCC’s adoption of the telecommunications rate formula in § 1.1409(e)(2) be phased in over five years beginning in 2001.  





� See Ohio Admin. Code § 4901:1-7-23(B) (“Any change in the public utility’s tariffed rates, terms, and conditions for access to poles, ducts, conduits, or right-of-way shall be filed in a UNC proceeding.”).  


� Rule 4901:1-7-02(A) directs that Commission use the FCC rules that were in effect on August 22, 2007.  The FCC’s telecommunications rate formula in 47 C.F.R. 1.1409(e) has been effective since February 8, 2001, so it was in effect on the relevant date for purposes of the Ohio rule.  


� In the Matter of Amendment of Commission’s Rules and Policies Governing Pole Attachments, CS Docket Nos. 97-98, 97-151, FCC 01-170 (released May 25, 2001), at ¶¶ 66-68.  





� The electronic copy of the Complaint served on CBT’s counsel did not contain TWC’s calculations and CBT has not yet been served with a paper copy of the Complaint by the Commission.  The calculations on Exhibit E to TWC’s Complaint as posted on the Commission’s website are illegible, so CBT’s response is based on the resulting rates that TWC claims in the text of its motion.  





� The $11.64 maximum rate is calculated by substituting 2.0648 (the actual average number of attaching parties) for the default 5.0 used in TWC’s calculation.  The corresponding figures for 2007 and 2008 based upon TWC’s calculated rates of $4.52 and $3.89 would have been $9.42 and $8.10, respectively, all higher than the $8.00 rate that was charged.  


� Revised Code § 4905.32; CG&E Co. v. Joseph Chevrolet Co., 153 Ohio App.3d 95, 2003-Ohio-1367, 791 N.E.2d 1016, at ¶ 17 (1st Dist. 2003) (“[A] utility has no option but to collect the rates set by the commission and is clearly forbidden to refund any part of the rates so collected.”) (citing Keco Indus. v. Cincinnati & Suburban Bell Tel. Co. (1957), 166 Ohio St. 254, 259, 141 N.E.2d 465, cert. denied, 355 U.S. 182).  See also Pub. Util. Comm. v. United Fuel Gas Co. (1943), 317 U.S. 456, 464, 63 S.Ct. 369, 374, 87 L.Ed. 396, 401; Ohio Util. Co. v. Pub. Util. Comm. (1979), 58 Ohio St.2d 153, 157-58, 12 O.O.3d 167, 169-70, 389 N.E.2d 483, 486-87 (Commission’s authority to change rates is prospective only); Suburban Power Co. v. Pub. Util. Comm. (1931), 123 Ohio St. 275, 281-82, 175 N.E. 202, 204 (“no public utility shall charge a different rate than that specified in its published schedules, and, until amended schedules are published, the utility has no choice except to charge the rates provided by the schedules on file”).  





� Lucas County Commissioners v. Pub. Util. Comm. (1997), 80 Ohio St.3d 344, 347, 348, 686 N.E.2d 501 (“the General Assembly did not intend the complaint procedure of R.C. 4905.26 to be available to those dissatisfied with former utility rates”; “utility ratemaking by the Public Utilities Commission is prospective only”; “In short, retroactive ratemaking is not permitted under Ohio’s comprehensive statutory scheme”); Ohio Util. Co., supra, at 157-58.  





� Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co. (1957), 166 Ohio St. 254, 259, 141 N.E.2d 465 (“a consumer is not entitled to a refund of excessive rates paid during proceedings before the commission seeking a reduction in rates”); Green Cove Resort I Owners’ Assn. v. Pub. Util. Comm., 103 Ohio St.3d 125, 130, 2004-Ohio-4774, 814 N.E.2d 829, at ¶ 27 (“Neither the commission nor this court can order a refund of previously approved rates . . .”).  





� Pursuant to § 3.1.1.C of CBT’s tariff, charges for pole attachments are payable in advance annually on the first day of January.  





� Note that for purposes of this case, TWC has agreed to assume that it is subject to the telecommunications rate for all of its attachments.  See Complaint, n. 1.  Therefore, the only question is whether CBT’s telecommunications rate was $8.00 in 2007, 2008 and 2009.  Since CBT has had a filed rate of $8.00 since 2006, there is no room for argument.  





� Suburban Power Co. v. Pub. Util. Comm. (1931), 123 Ohio St. 275, 123 Ohio St. 202 (service could be terminated to customer who tendered partial payment based on what it contended the rates should have been, instead of paying the published rate).  


� In a January 13, 2009 letter to CBT, TWC contended that it had transferred an unspecified number of attachments in Collinsvile, Ohio to another party in December 2008.  However, TWC had not notified CBT of this assignment as required by § 2.3.2 of the tariff and remains responsible for those attachments under § 3.1.1.C of the tariff until the transfers are properly reported.  TWC has not raised this minor quantity issue in its complaint, so it must be assumed that it is not contesting the number of attachments billed.  In any event, TWC concedes “more than 53,000” pole attachments (it was billed for 53,381) and that, for the sake of this proceeding, it does not contest that all attachments are used to provide telecommunications service.  Therefore, it is undisputed that TWC owes at least $424,000 (53,000 x $8.00) for 2009.  
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