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The Office of the Ohio Consumers’ Counsel (“OCC”) moves to intervene in this case where The Dayton Power and Light Company (“DP&L” or “Company”) has filed with the Public Utilities Commission of Ohio (“Commission” or “PUCO”) a status report on the Company’s energy efficiency and peak demand reduction (“EE/PDR”) portfolio of programs.  The portfolio benefits consumers by helping to reduce energy usage and the cost of energy.  Program status reports are important indicators of utility company efforts to achieve compliance with benchmarks in Ohio law.

OCC is filing on behalf of all the approximately 460,000 residential utility consumers of DP&L,
 who could be significantly affected by this case.  The reasons the Commission should grant OCC’s Motion are further set forth in the attached Memorandum in Support.

OCC also files Comments on the status report.
  OCC is concerned that the administrative costs of DP&L’s EE/PDR programs are excessive.  In addition, DP&L is 

incorrectly relying on annualized demand savings rather than the actual savings for 2009 for meeting the benchmarks provided in S.B. 221.  If the Company did not meet a benchmark for 2009, the shortfall should be added to the Company’s benchmark for 2010.  In addition, DP&L has included a “circuit optimization program” in its status report that was not part of its program portfolio filing, and has provided no basis for its recommendations regarding the continuation of programs.  The Commission should require the Company to provide more information concerning the new program and the recommendations.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER

CONSUMERS’ COUNSEL

/s/ Terry L. Etter





Terry L. Etter, Counsel of Record

Christopher J. Allwein

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800

Columbus, Ohio 43215-3485

Telephone:  (614) 466-8574 

etter@occ.state.oh.us






allwein@occ.state.oh.us
BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO
	In the matter of the report of Energy Efficiency and Peak Demand Reduction Portfolio Plan Status Report filing pursuant to section 4901:1-39-05(C).
	)

)

)

)
	Case No. 10-303-EL-POR


MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE

AND

COMMENTS ON DP&L’S PROGRAM PORTFOLIO STATUS REPORT


I.
MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE
This case involves the review of the reasonableness, lawfulness and effectiveness of DP&L’s Energy Efficiency and Peak Demand Reduction Program Portfolio Plan.  OCC has authority under law to represent the interests of all the approximately 460,000 Ohio residential utility customers of DP&L, pursuant to R.C. Chapter 4911.

R.C. 4903.221 provides, in part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding.  The interests of Ohio’s residential consumers may be adversely affected by this case, especially if the consumers were unrepresented in a proceeding where the status of programs employed by the Companies to meet statutory benchmark requirements is at issue.  The programs presented in this status report include the Companies’ recent energy efficiency efforts which involve significant low-income residential customer participation.  Thus, this element of the intervention standard in R.C. 4903.221 is satisfied.

R.C. 4903.221(B) requires the Commission to consider the following criteria in ruling on motions to intervene:

(1)
The nature and extent of the prospective intervenor’s interest;

(2)
The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)
Whether the intervention by the prospective intervenor will unduly prolong or delay the proceeding; and

(4)
Whether the prospective intervenor will significantly contribute to the full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest is representing all residential consumers of DP&L, in this case where their interest in programs related to controlling their energy usage and their costs is at issue.  This interest is different from that of any other party and especially different from that of the utility, whose advocacy includes the financial interest of stockholders.

Second, OCC’s advocacy for consumers will include advancing the position that energy efficiency and peak demand reduction programs for consumers should be cost-effective and achieve significant customer participation.  The Commission must ensure that rates that include program costs are lawful and reasonable.  OCC’s position is therefore directly related to the merits of this case that is pending before the PUCO, the authority with regulatory control of public utilities’ rates and service quality in Ohio. 
Third, OCC’s intervention will not unduly prolong or delay the proceedings.  OCC, with its longstanding expertise and experience in PUCO proceedings, will duly allow for the efficient processing of the case with consideration of the public interest.

Fourth, OCC’s intervention will significantly contribute to the full development and equitable resolution of the factual issues.  OCC will obtain and develop information that the PUCO should consider for equitably and lawfully deciding the case in the public interest. 
OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code).  To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2).  As the residential utility consumer advocate, OCC has a very real and substantial interest in this case where energy efficiency programs and their effect on customers are at stake.  

In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).  These criteria mirror the statutory criteria in R.C. 4903.221(B) that OCC already has addressed and that OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the Commission shall consider the “extent to which the person’s interest is represented by existing parties.”  While OCC does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely has been designated as the state representative of the interests of Ohio’s residential utility consumers.  That interest is different from, and not represented by, any other entity in Ohio.

Moreover, the Supreme Court of Ohio confirmed OCC’s right to intervene in PUCO proceedings, in ruling on an appeal in which OCC claimed the PUCO erred by denying its intervention.  The Court found that the PUCO abused its discretion in denying OCC’s intervention and that OCC should have been granted intervention.
  
OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention.  On behalf of Ohio residential consumers, the Commission should grant OCC’s Motion to Intervene.
II.
COMMENTS ON DP&L’S PROGRAM PORTFOLIO STATUS REPORT
OCC has several concerns regarding the Company’s status report.  First, the administrative costs of the programs appear to be excessive.  OCC has previously expressed the view that administrative costs for EE/PDR programs should not exceed 25% of the programs’ budget.
  The Stipulation in DP&L’s electric security plan case requires that the energy efficiency and demand response collaborative discuss and consider OCC’s concerns with the administrative costs associated with the programs.
  OCC has repeatedly asked DP&L for an accounting of its administrative costs for these programs, both in the collaborative meetings and directly outside of the collaborative meetings, but the Company has not responded.

The Company’s status report includes some cost information for the programs, and in several instances the administrative costs seem excessive.  The Cost Summary provided in the status report shows that the following programs have administrative costs exceeding 25% of their budgets: HVAC Rebates, 36%; HVAC Tune-Up, 100%; Appliance Recycling, 84%; Low Income Affordability, 100%; Non-Residential Custom Rebates, 45%.
  In addition, the cost of the Residential Lighting program is 25% of the budget and the cost of the Non-Residential Prescriptive Rebates program is 20% of its budget.

In light of the fact that DP&L ignored the stipulated agreement to discuss the level of administrative costs with the collaborative working group, and further that DP&L recommends continuation of these programs, the Commission should ensure that the administrative costs are reasonable.  The Commission should further examine the administrative costs of these programs and deny the Company the ability to collect from customers any administrative costs exceeding 25% of total program costs as defined in Mr. Sawmiller’s direct testimony in the ESP proceeding when DP&L files for a true-up of its DSM rider.  Disallowing these excessive administrative costs would be consistent with Staff’s recommendation in Columbia Gas of Ohio’s recent DSM rider case.

Second, DP&L incorrectly relied on annualized demand savings rather than actual 2009 savings for meeting the benchmarks provided in S.B. 221.
  As a result, the Company incorrectly classified its EE/PDR performance for 2009 as it relates to the S.B. 221 benchmarks.  

In this regard, the Company inaccurately used the annualization of savings methodology by alleging that the annualized savings amount would be banked toward its 2010 performance:

While DP&L falls short of its 2009 benchmark on a pro-rated basis, the difference between its pro-rated energy savings and its annualized energy savings would count toward its 2010 cumulative benchmark under the pro-rated methodology.  As a result, DP&L will have achieved 115,279 MWh toward its 2010 cumulative benchmark, regardless of methodology.  This performance, combined with DP&L’s anticipated 2010 program results, are expected to bring DP&L in line with its 2010 cumulative energy benchmark.

This is inconsistent with the Commission’s decisions that require electric distribution utilities that do not meet the statutory benchmarks in 2009 to add the shortfall to their 2010 benchmark.
   

DP&L asserted that it achieved actual savings of 40,442 MWh in 2009.
  However, DP&L also claimed to be “banking” 71,360 MWh into 2010 for purposes of meeting the 2010 cumulative benchmark.  To determine this total amount of savings of 115,279 MWh, DP&L relied on an annualized methodology of calculating savings for programs implemented in 2009.  But because the 71,360 MWh of savings has not yet occurred,
 the Company cannot “bank” these savings into 2010.  The only potential situation for a utility to “bank” savings is if the utility over-complies with any given year’s cumulative benchmark.  In reality, the Company fell short of its 2009 benchmark by 3,477 MWh.  DP&L should be required to meet this shortfall of 2009 savings before being considered as having met any future year’s cumulative benchmark.  

In addition, DP&L states that it will count 2009 savings from the School Education (Ohio Energy Project) program in 2010 as opposed to when they actually occurred in 2009 because DP&L believes it to be more efficient.
  This is inconsistent 

with the Commission’s guidance related to pro-rated savings.  DP&L’s programs should be reviewed to determine that all savings reported for 2009 actually occurred in 2009 and this determination of actual savings achieved should remain consistent from year to year.

Third, DP&L included in its status report a “circuit optimization program.”
  According to DP&L, the program is meant to enhance efficiency of the transmission and distribution system by reducing line losses through the re-engineering of circuits and the installation of new capacitor banks that have voltage override.
  The Company noted that this program was not part of its portfolio plan.
  In addition, DP&L filed a waiver for the program portfolio filing requirements in 2009,
 so naturally the circuit optimization program was not filed in the required portfolio plan case either.  The Company does not explain how it determined that the circuit optimization program would become part of the EE/PDR program portfolio.  And although DP&L notes that costs of the circuit optimization program will not be collected from customers through the energy efficiency rider,
 the Company does not disclose whether or how the costs will be collected.

It is not clear whether the circuit optimization program is an “energy efficiency” program as defined in the PUCO’s rules.  Ohio Adm. Code 4901:1-39-01(L) defines 

“energy efficiency” as “reducing the consumption of energy while maintaining or improving the end-use customer’s existing level of functionality, or while maintaining or improving the utility system functionality.”  Although the circuit optimization program may improve system functionality, DP&L has not shown that it would reduce energy consumption.

Because the circuit optimization program might not be an “energy efficiency” program, the Commission should not allow savings from this program to count towards the energy efficiency benchmarks for DP&L.  The Commission should also require DP&L to separately request approval of this program for purposes of meeting the energy efficiency benchmarks before considering any allowance of these savings.
Fourth, DP&L provided no basis for its recommendations regarding the continuation of the programs.
  The Company recommended continuation of the following programs: Residential Lighting (CFL); Residential HVAC Rebates; Residential Appliance Recycling; Residential Low Income Affordability; Non-Residential Prescriptive Rebates; Non-Residential Custom Rebates; and Education, Awareness Building, Market Transformation.  In addition, DP&L’s recommendation for the Residential Appliance Rebate Program is to seek authority to transfer the 2010 budget to the Residential Appliance Recycling Program,
 as the Company apparently did for the 2009 budget.
  The Company, however, does not indicate whether it will continue the rebate program.
Although the programs by and large appear to be worthwhile, the Company notes that the recommendations are “[a]t a high level….”
  DP&L does not define this term, but it apparently means that the recommendations are explained without much detail.  The Commission should require the Company to be more specific regarding the basis for its recommendations.
III.
CONCLUSION
OCC has met the criteria for intervention.  The PUCO should grant OCC’s motion.  The PUCO should also adopt OCC’s recommendations for protecting consumers’ rates and delivering the intended public benefits under Ohio’s new energy law, S.B. 221.

The Commission should determine why DP&L has not met the energy efficiency benchmark required by S.B. 221 for 2009 and order that the shortfall be added to the Company’s benchmark for 2010.  The Commission should also disallow any collection for administrative costs that exceed the 25% cap that was never discussed in the Collaborative, as agreed upon in the ESP stipulation.  Further, the Commission should disallow any 2009 savings from the circuit optimization program, as it was not included as part of the portfolio of energy efficiency programs and no program details have been provided.  The Commission should also require DP&L to file additional information regarding the inclusion of the program in its portfolio, and to file more information to provide reasoning for its recommendations regarding the programs that are included in the portfolio.  Finally, the Commission should ensure that DP&L is reporting program savings in the year in which it actually occurred, as required.
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