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Duke's energy efficiency programs expired at the end of 2016. In its pending energy efficiency portfolio case,
 Duke is asking for approval of new programs for 2017-2019 (the "New Programs"), but the Public Utilities Commission of Ohio ("PUCO") has not yet ruled in that case. To avoid a gap in program offerings for consumers, Duke decided to continue its 2016 programs (the "Continued Programs") while its 2017-2019 portfolio case remains pending. In this case, Duke asks the PUCO for authority to defer any costs it incurs—including shared savings and lost revenues—in 2017 for the Continued Programs.
In Duke's portfolio case, the PUCO Staff and the Office of the Ohio Consumers' Counsel ("OCC") recommended that Duke not be permitted to charge customers more than $33.8 million in 2017 for energy efficiency.
 This $33.8 million "cost cap" would apply to energy efficiency program costs and shared savings (utility profits), but not lost revenues.

Duke's application in this case does not satisfy the PUCO's standards for approval of a deferral request. At the same time, however, OCC does not object to Duke continuing its 2016 programs in 2017, provided that there are reasonable limitations on the amount that customers can be charged for the Continued Programs. OCC recommends that the PUCO grant Duke's request for a deferral, subject to the following limitation: Duke can charge customers a maximum of $33.8 million in program costs and shared savings for 2017 for the Continued Programs and New Programs combined. This would permit Duke to continue to offer customers programs while its portfolio case is pending but would provide customers with protection from paying too much for energy efficiency.
I.
BACKGROUND
A.
Duke's 2014-2016 Energy Efficiency Programs.
In December 2013, the PUCO approved Duke's energy efficiency programs for January 1, 2014 through December 31, 2016.
 As the PUCO noted in its Order approving the programs, both Duke's shared savings mechanism and the programs themselves "would expire on December 31, 2016."

In 2014, the Ohio General Assembly enacted Senate Bill 310 ("SB 310").
 SB 310 gave a utility two options regarding its energy efficiency portfolio. The utility could (i) continue its then-current programs or (ii) request a modification to its portfolio for 2015 and 2016.
 Under the first option, the utility was required to continue its programs, with no amendments, "for the duration that the Public Utilities Commission originally approved."
 Duke chose this first option. Thus, Duke's 2014-2016 portfolio of energy efficiency programs continued as approved by the PUCO and expired on December 31, 2016.
B.
Duke's Application for 2017-2019 Energy Efficiency Programs.
Under the PUCO's rules, Duke was required to file its latest energy efficiency portfolio case on or before April 15, 2016.
 On March 16, 2016, however, Duke asked the PUCO for an extension to October 15, 2016.
 The PUCO denied Duke's request but granted Duke a two month waiver requiring Duke to file its 2017-2019 energy efficiency portfolio application by June 15, 2016.

In response to this PUCO Order, Duke initiated a new PUCO proceeding where it sought yet another extension.
 This time, Duke asked for two additional months to file its market potential study,
 which is a required part of an energy efficiency application.
 Over the objection of OCC and others, the PUCO granted Duke's second request for an extension to late-file its market potential study.
On June 15, 2016, Duke filed its partial energy efficiency portfolio application.
 Duke supplemented the initial application with its market potential study on August 15, 2016.
 On October 14, 2016, Duke finalized its energy efficiency portfolio application.

On December 22, 2016, Duke filed a Stipulation and Recommendation in its portfolio case with some, but not all, parties.
 OCC, the PUCO Staff, the Ohio Manufacturers' Association ("OMA"), the Kroger Company, and Ohio Partners for Affordable Energy ("OPAE") did not sign this stipulation.
 Over a month later, on January 27, 2017, Duke filed an Amended Stipulation and Recommendation (the "Amended Settlement").
 This Amended Settlement is signed by the same parties as the original stipulation, plus OMA, Kroger, and OPAE.
 Neither OCC nor the PUCO Staff signed the Amended Settlement.

The Amended Settlement seeks approval of energy efficiency programs for 2017, 2018, and 2019.
 It also provides that Duke will "offer programs consistent with its existing approved energy efficiency and peak demand reduction programs during 2017 until such time as the Commission approves a new portfolio."
 The PUCO has not approved Duke's 2017-2019 Portfolio Application, the Initial Settlement, or the Amended Settlement.

Duke's old programs expired at the end of 2016, and new programs for 2017 have not yet been approved. Thus, from January 1, 2017 through today, Duke has not had any PUCO-approved electric energy efficiency programs.

II.
BURDEN OF PROOF AND STANDARD OF REVIEW
In PUCO proceedings, the applicant (here, Duke) bears the burden of proof.
 In its application, Duke asserts that the PUCO should consider six criteria in evaluating its request for a deferral: (i) "whether the current level of costs included in the last rate case insufficient [sic]", (ii) "whether the costs requested to be deferred are material in nature," (iii) "whether the problem was outside of the Company's control," (iv) "whether the expenditures are atypical and infrequent," (v) "whether the costs would result in financial harm to the Company," and (vi) "whether the Commission could encourage the utility to do something it would not otherwise do through the granting of deferral authority."
 Duke does not cite any case in which the PUCO adopted these six criteria. Instead, Duke states, without citation, that in "some cases involving deferral requests," the PUCO Staff has suggested these criteria.
 The PUCO should not adopt Duke's six-part test for several reasons.

First, Duke misstates several of the criteria. In a recent case involving Dominion East Ohio, the PUCO concluded:

The Commission evaluates applications for authority to establish a regulatory asset and to defer incurred expenses based primarily on a utility's demonstration of the following factors: [i] whether the utility's current rates or revenues are sufficient to cover the costs associated with the requested deferral; [ii] whether the costs are material; [iii] whether the reason for requesting the deferral is outside the utility's control; [iv] whether the expenses are atypical and infrequent; and [v] whether the financial integrity of the utility will be significantly and adversely affected, if the deferral is not granted. . . . Further, the Commission may, at its discretion, [vi] grant a deferral to incent a utility.

Duke materially misstates criteria (iii) and (v) in its Application. 
Duke changes criterion (iii) from whether the "reason for requesting the deferral" is outside of its control to whether the "problem" is outside of its control. It is unclear, under Duke's proposed change, what the word "problem" might refer to, and thus, Duke's proposed change is vague and ambiguous. Duke also changes criterion (v) to make it easier for Duke to satisfy. In the Dominion case, the PUCO stated that the utility must show that without a deferral, its financial integrity will be significantly and adversely affected.
 Duke, however, attempts to lower the bar by changing this to a mere showing of "financial harm." There is no support for Duke's alteration of these standards. The PUCO should decline Duke's invitation to weaken its standards for reviewing deferrals.  
Second, the PUCO is not limited to addressing these factors in deciding whether to approve a deferral. In a case involving FirstEnergy, for example, the PUCO also found that a utility must demonstrate "exigent circumstances" and "good reason" when requesting a deferral.
 The PUCO also found that deferral requests must be "scrutinized" to ensure that the costs to be deferred are "reasonable," "appropriately incurred," and "clearly and directly related to specifically necessary infrastructure improvements and reliability needs of the Companies."
  
III.
COMMENTS
A.
Duke has not satisfied the PUCO's requirements for granting a deferral.
1.
Duke has not provided any estimate or projection of the costs to be deferred. The PUCO should not authorize Duke to defer an unlimited amount of costs that could later be charged to customers.
Duke's Application is fundamentally flawed because it does not request deferral of any specific amount of costs. Instead, Duke requests authority to defer all costs "incurred for energy efficiency and peak demand reduction programs and lost distribution revenue incurred between January 1, 2017, and the Commission's issuance of a final order in Case No. 16-576-EL-POR."
 In past deferral cases, the PUCO has required the utility to provide details regarding the amount to be deferred, and for good reason: a request for deferring costs is a prelude to seeking a rate increase from customers to collect those deferred costs.

In a recent case involving DP&L, for example, the utility requested deferral of up to $500,000 in costs.
 On rehearing, the PUCO found that it could not approve DP&L's request for a $500,000 deferral because "DP&L failed to provide support for how it arrived at its [$500,000] estimate."
 The PUCO also noted that a utility "should not be authorized to defer an unlimited amount."

Duke's deferral application does not provide any details about how much it might incur and defer—no estimates, projections, calculations, workpapers, or other information. The PUCO should not authorize Duke to defer an unlimited amount of costs that could later be charged to customers.

2.
Duke has not provided any evidence that its current rates or revenues are insufficient to cover the costs associated with the requested deferral.
One factor that the PUCO sometimes considers in evaluating a deferral request is whether current rates or revenues are sufficient to cover the costs associated with the requested deferral.
 With respect to this factor, Duke's application contains a single conclusory sentence: "none of these costs are recovered in base rates, as they have been recovered through riders since their inception."
 But the question is not merely whether these costs are recovered in base rates. The question is whether Duke's rates or revenues are sufficient to cover these costs.
Duke has not demonstrated that its request meets this criterion for two reasons. First, without any information about the amount of the proposed costs to be deferred, there is no way to evaluate this factor. Second, depending on the amount of the costs, the PUCO could conclude that Duke's revenues are sufficient to pay these costs under current base rates. That is, if Duke's revenues are sufficient to provide Duke with the opportunity to earn a reasonable rate of return, even after paying for the costs that it seeks to defer, then Duke's revenues would, in fact, be "sufficient to cover the costs associated with the requested deferral." Duke has not met its burden of proving that this factor is met.
3.
Duke has not provided any evidence that the costs it seeks to defer are material.
The PUCO has also considered whether the costs that the utility seeks to defer are material.
 Duke has not provided any estimate of the amount it seeks to defer.
 Instead, Duke states in its application that "the costs are most certainly material in nature."
 Duke provides no evidence or other support for this bare conclusion. With no information about the amount that Duke seeks to defer, there is no way to conclude that any such amount would be material.
4.
The reason for requesting the deferral is entirely within Duke's control.
Duke claims that the reason for the incurrence of the costs it seeks to defer is outside its control because Duke "filed its application in this proceeding in June 2016 in an effort to provide sufficient time to prosecute the case prior to the end of 2016."
 Duke's argument is flawed because Duke's own conduct in its energy efficiency portfolio case caused significant delay.

First, Duke materially misstates the record regarding the timing of Duke's request for approval of its energy efficiency portfolio. Duke's own conduct caused any delay in approval of its new energy efficiency portfolio.

Under the PUCO's rules, Duke was required to file an application for approval of a new energy efficiency portfolio plan by April 15, 2016.
 Had Duke done so, then perhaps the PUCO could have resolved its case shortly after the beginning of 2017. But Duke did not do so. Instead, Duke repeatedly delayed its energy efficiency case.

On March 16, 2016, less than a month before its energy efficiency portfolio application was due, Duke filed an application to waive the filing deadline.
 There, Duke sought an extension to file its application by October 15, 2016.
 The PUCO's rules provide that any person may file an objection to a portfolio plan within 60 days after the filing of the plan.
 Had the PUCO granted Duke's request to file its application in 
October, then objections would have been due in mid-December, and there is no way the PUCO would have resolved the case (discovery, depositions, hearing, post-hearing briefs) prior to the end of 2016, as Duke claims.

The PUCO, however, denied Duke's request for a six-month extension. Instead, the PUCO ordered Duke to file its application by June 15, 2016.
 Unsatisfied with this result, Duke opened a new docket and asked for another delay.
 This time, Duke sought an additional two-month extension to file its market potential study in August 2016.
 Over the objection of OCC and other parties, the PUCO granted Duke's request.

Subsequently, Duke filed a partial application for approval of its energy efficiency programs on June 15, 2016.
 Duke then filed its market potential study in August 2016.
 Finally, on October 14, 2016, Duke finalized its energy efficiency portfolio application and filed supplemental testimony in support of the application.

In summary, Duke's claim that it "filed its application in [its energy efficiency portfolio] proceeding in June 2016 in an effort to provide sufficient time to prosecute the case prior to the end of 2016" is misleading. Duke filed a partial application in June 2016 only because the PUCO ordered it to do so. Then it delayed the proceeding further by filing its market potential study two months later and an amended application two months after that. The PUCO should conclude that any delay in Duke's energy efficiency proceeding was caused at least in part, if not entirely, by Duke. Thus, Duke has not established that the reason for its deferral request was outside of its control.
5.
The costs that Duke seeks to defer are typical and frequent.
Duke argues that the costs it seeks to defer are "atypical in that it is an unusual circumstance for the Company to be placed in the predicament of either having to shut down all of its ongoing energy efficiency services or otherwise risk non-recovery of costs."
 But there is nothing atypical about Duke's energy efficiency costs. Duke has been administering energy efficiency programs for 25 years.
 These costs, therefore, are undoubtedly "typical" and "frequent." Indeed, Duke has not cited a single case in which the PUCO authorized a deferral of energy efficiency costs. This highlights the fact that energy efficiency costs are typical, frequent, and subject to PUCO preapproval. The PUCO should reject Duke's claim that energy efficiency costs are in any way atypical or infrequent.

6.
There is no evidence that the costs that Duke seeks to defer will significantly and adversely affect Duke's financial integrity.
Duke has not provided any evidence that the energy efficiency costs it incurs will significantly and adversely affect Duke's financial integrity. Instead, Duke makes the conclusory remark that "inability to recover costs related to providing energy efficiency and demand reduction does indeed present a risk of very serious financial harm to the Company."
 But once again, without any information about the amount of costs that Duke seeks to incur, there is no basis for the PUCO to conclude that these costs would significantly and adversely affect Duke's financial integrity. 
IV.
RECOMMENDATIONS
Duke's application does not meet the PUCO's standards for deferral. Most notably, Duke has not provided any estimates or projections of the amount that it is seeking to defer. If the application were granted as filed, therefore, Duke could potentially defer an unlimited amount of energy efficiency costs that could later be charged to customers. The PUCO should not approve Duke's open-ended request. There must be some limit on the amount that Duke can defer and the amount that Duke can charge customers for its energy efficiency programs.
To protect customers from paying too much for energy efficiency, the PUCO should rule that Duke cannot charge customers more than $33.8 million for energy efficiency program costs and shared savings for 2017 for the Continued Programs and New Programs combined. This $33.8 million amount is the spending cap that the PUCO Staff and OCC have proposed in Duke's pending energy efficiency portfolio cap. This cap would allow Duke to run meaningful, productive energy efficiency programs while still protecting consumers from paying too much in energy efficiency rider charges.
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� Case No. 16-576-EL-POR.


� See Testimony of Patrick Donlon (Feb. 6, 2017), Case No. 16-576-EL-POR, available at � HYPERLINK "http://dis.puc.state.oh.us/DocumentRecord.aspx?DocID=d81e8108-d275-4512-ab56-a502bcbda2a8" ��http://dis.puc.state.oh.us/DocumentRecord.aspx?DocID=d81e8108-d275-4512-ab56-a502bcbda2a8�; Direct Testimony of Colleen Shutrump (Feb. 6, 2017), Case No. 16-576-EL-POR, available at � HYPERLINK "http://dis.puc.state.oh.us/DocumentRecord.aspx?DocID=086ff9ae-a122-4479-9a18-fcaefc81f584" ��http://dis.puc.state.oh.us/DocumentRecord.aspx?DocID=086ff9ae-a122-4479-9a18-fcaefc81f584�. The proposed $33.8 million cost cap does not include lost revenues.


� See supra footnote 2.


� Opinion & Order at 4, In re Application of Duke Energy Ohio, Inc. for Approval of its Energy Efficiency & Peak Demand Reduction Portfolio Programs, Case No. 13-341-EL-POR (Dec. 4, 2013).


� Id.


� Available at � HYPERLINK "http://archives.legislature.state.oh.us/bills.cfm?ID=130_SB_310" ��http://archives.legislature.state.oh.us/bills.cfm?ID=130_SB_310�.


� SB 310 § 6(A).


� Id.


� Ohio Administrative Code ("OAC") 4901:1-39-04(A). See also Application of Duke Energy Ohio, Inc. for a Waiver & Request for Expedited Ruling at 2, Case No. 16-576-EL-POR (Mar. 16, 2016) (Duke stating that "Rule 4901:1-39-04(A) requires electric distribution utilities to file proposed portfolios on or before April 15").


� Application of Duke Energy Ohio, Inc. for a Waiver & Request for Expedited Ruling at 1, Case No. 16-576-EL-POR (Mar. 16, 2016) (Duke requesting a waiver of OAC 4901:1-39-04(A) "that would enable the Company to delay filing an energy efficiency program portfolio until October 15, 2016").


� Entry ¶ 8, Case No. 16-576-EL-POR (Apr. 7, 2016).


� Case No. 16-1017-EL-WVR.


� Application for Wavier of Duke Energy Ohio, Inc., Case No. 16-1017-EL-WVR (May 9, 2016).


� OAC 4901:1-39-03(A).


� Duke Energy Ohio, Inc.'s Application for Energy Efficiency & Peak Demand Reduction Portfolio of Programs, Case No. 16-576-EL-POR (June 15, 2016) (the "Initial 2017-2019 Application").


� Duke Energy Ohio DSM Market Potential Study, Case No. 16-576-EL-POR (August 15, 2016).


� Duke Energy Ohio, Inc.'s Amended Application for Energy Efficiency & Peak Demand Reduction Portfolio of Programs, Case No. 16-576-EL-POR (Oct. 14, 2016) (together with the Initial 2017-2019 Application and market potential study, the "2017-2019 Portfolio Application").


� Stipulation & Recommendation, Case No. 16-576-EL-POR (Dec. 22, 2016) (the "Initial Settlement").


� Id.


� Amended Stipulation & Recommendation, Case No. 16-576-EL-POR (Jan. 27, 2017) (the "Amended Settlement").


� Id.


� Id.


� Id at 5.


� Id. at 4.


� See generally Case No. 16-576-EL-POR (as of April 10, 2017).


� In re Application of the Ottoville Mut. Tel. Co., Case No. 73-356-Y, 1973 Ohio PUC LEXIS 3, at *4 ("the applicant must shoulder the burden of proof in every application proceeding before the Commission"); In re Application of the Ohio Bell Tel. Co., No. 84-1435-TP-AIR, 1985 Ohio PUC LEXIS 7, at *79 (Dec. 10, 1985) ("The applicant has the burden of establishing the reasonableness of its proposals.").


� Application at 4.


� Id.


� Opinion & Order ¶ 8, In re Application of The East Ohio Gas Co. for Approval to Change Accounting Methods Associated with its Pipeline Safety Mgmt. Program, Case No. 15-1712-GA-AAM (Nov. 3, 2016).


� Id.


� Opinion & Order at 8, In re Application of [FirstEnergy] for Approval of a Generation Charge Adjustment Rider, Case No. 05-704-EL-ATA (Jan. 4, 2006).


� Id.


� Application at 3.


� See Ohio Consumers' Counsel v. PUC, 111 Ohio St. 3d 384, 392 (2006) (noting that the granting of a deferral is "a prelude to possible rate increases for the companies' customers").


� Entry on Rehearing at 2, In re Application of the Dayton Power & Light Co. for Approval of a Revised Bill Format for Elec. Serv., Case No. 14-2043-EL-UNC (June 3, 2015).


� Id. at 3.


� Id. 


� Opinion & Order ¶ 8, In re Application of The East Ohio Gas Co. for Approval to Change Accounting Methods Associated with its Pipeline Safety Mgmt. Program, Case No. 15-1712-GA-AAM (Nov. 3, 2016).


� Application at 4.


� Opinion & Order ¶ 8, In re Application of The East Ohio Gas Co. for Approval to Change Accounting Methods Associated with its Pipeline Safety Mgmt. Program, Case No. 15-1712-GA-AAM (Nov. 3, 2016).


� See generally Application.


� Application at 4.


� Application at 4 (referring to the application that Duke filed in its portfolio case, Case No. 16-576-EL-POR).


� Ohio Adm. Code 4901:1-39-04(A).


� Application of Duke Energy Ohio, Inc. for a Waiver & Request for Expedited Ruling, Case No. 16-576-EL-POR (Mar. 16, 2016).


� Id.


� Ohio Adm. Code 4901:1-39-04(D).


� Entry, In re Application of Duke Energy Ohio, Inc. for Approval of its Program Portfolio Plan (Apr. 7, 2016).


� Application for Waiver of Duke Energy Ohio, Inc., Case No. 16-1017-EL-WVR (May 9, 2016).


� Id.


� Entry, Case No. 16-1017-EL-WVR (June 13, 2016).


� Application, Case No. 16-576-EL-POR (June 15, 2016).


� Duke Energy Ohio DSM Market Potential Study, Case No. 16-576-EL-POR (Aug. 15, 2016).


� Amended Application, Case No. 16-576-El-POR (Oct. 14, 2016).


� Application at 4.


� See Application at 1, Case No. 16-576-EL-POR (June 15, 2016) (stating that Duke has been offering energy efficiency programs since 1992).


� Application at 4.
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