BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke Energy )

Ohio, Inc., for Approval of its Energy Efficiency ) Case No. 16-576-EL-POR
and Peak Demand Reduction Program Portfolio )
Plan. )

DUKE ENERGY OHIO, INC.”S MEMO CONTRA
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL MOTION TO STRIKE.

Duke Energy Ohio, Inc., (Duke Energy Ohio or Company) submitted its initial post-
hearing brief in this proceeding on March 31, 2017. On April 14, 2017, the Office of the Ohio
Consumers’ Counsel (OCC), filed a motion to strike one sentence included by Duke Energy
Ohio in its initial brief and also moved to strike additional portions of a brief submitted by Ohio
Partners for Affordable Energy. Duke Energy Ohio responds herein to OCC’s motion to strike.

The sentence that OCC objects to, on page 8 of the Company’s initial brief, simply states
as follows: “It should be noted that Duke Energy Ohio’s electric rates are among the lowest in
the state.” The source of this information, as shown in footnote 14, is the Commission’s own
website.

It is a well settled and often applied practice before the Public Utilities Commission of
Ohio (Commission) that the Commission is not bound to strictly follows the rules of evidence.*
Indeed, this Commission has recently affirmed that “much like other administrative agencies,

[the Commission is] not strictly bound by the rules of evidence, and on occasion, finds it

! Chesapeake & O.R.Co. v. Public Utilities Commission of Ohio, 163 Ohio St. 252 at 255, 126 N.E. 2d 314, (1955).
See also, Greater Cleveland Welfare Rights Organization, Inc. v. Public Utilities Commission, 2 Ohio St.3d 62 at
pg. 68, 442 N.E.2d 1288 at pg. 1294, (1982).
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‘necessary and proper to depart to some extent from the strict letter of the rules of evidence’ and

[it is] granted very broad discretion in the conduct of [its] hearings.”?

OCC objects to this statement because OCC says the information was not admitted into
evidence and was not subject to cross examination. In its motion to strike, OCC repeatedly
refers to the fact that the information is “non-record” evidence. However, OCC neglects to
recognize that the information derives from the Commission’s own website. Since, in this
instance, the Commission is the source of the information, it hardly needs to be stated that the
Commission may rely upon itself for information. Moreover, this is information that is easily
“fact checked” by all interested parties and so not a matter that can be misrepresented. OCC

makes much ado about nothing. OCC’s motion to strike should be denied.

Respectfully submitted,
DUKE ENERGY OHIO, INC.

/s/ Elizabeth H. Watts

Amy B. Spiller

Deputy General Counsel

Elizabeth H. Watts (Counsel of Record)
Associate General Counsel

Duke Energy Business Services LLC
139 East Fourth Street

1303-Main

Cincinnati Ohio 45202

513-287-4359 (telephone)
513-287-4385 (facsimile)
amy.spiller@duke-energy.com (e-mail)
elizabeth.watts@duke-energy.com

%In the Matter of the Application of Duke Energy Ohio, Inc., for Approval of an Alternative Rate Plan Pursuant to
R.C.4929.05 For an Accelerated Service Line Replacement Program, Case N0.14-1622-GA-ALT, Opinion and
Order, October 26,2016 at pg. 20.
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing was delivered by U.S. mail

(postage prepaid), personal delivery, or electronic mail, on this 28" day of April, 2017, to the

following parties.

John H. Jones

Natalia V. Messenger

Assistant Attorneys General

Public Utilities Section

30 East Broad Street

16" Floor

Columbus, Ohio 43215-3414
John.jones@ohioattorneygeneral.gov

Counsel for The Public Utilities
Commission of Ohio

Terry L. Etter

Assistant Consumers’ Counsel

Bruce Weston

Christopher Healey (Counsel of Record)
Office of the Ohio Consumers’ Counsel
10 West Broad Street

Suite 1800

Columbus, Ohio 43215
Christopher.healey@occ.ohio.gov

Counsel for the Office of the Ohio
Consumer’s Counsel

Dane Stinson

Bricker & Eckler LLP

100 South Third Street
Columbus, Ohio 43215
dstinson@bricker.com

Outside Counsel for the Office of the
Ohio Consumers’ Counsel

/s/ Elizabeth H. Watts

Elizabeth H. Watts

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, Ohio 45839
cmooney@ohiopartners.org

Counsel for the Ohio Partners for
Affordable Energy

Joseph Oliker (Counsel of Record)
IGS Energy

6100 Emerald Parkway

Dublin, Ohio 43016
joliker@igsenergy.com

Counsel for IGS Energy

Madeline Fleisher

Environmental Law & Policy Center
21 West Broad St., 8" Floor
Columbus, Ohio 43215
mfleisher@elpc.org

Counsel for Environmental Law and
Policy Center

Robert Dove

The Law Office of Robert Dove
PO Box 13442

Columbus, Ohio 43213
rdove@robertdovelaw.com

Counsel for Natural Resources Defense
Council
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Miranda Leppla

Trent Dougherty

Ohio Environmental Council
1145 Chesapeake Avenue, Suite |
Columbus, Ohio 43212
mleppla@theoec.org
tdougherty@theoec.org

Counsel for Ohio Environmental Council
and Environmental Defense Fund

Richard L. Sites

Regulatory Counsel

Ohio Hospital Association

155 East Broad Street, 3" Floor
Columbus, Ohio 43215-3620
Rick.sites@ohiohospitals.org

Counsel for the Ohio Hospital Association

Matthew W. Warnock

Dylan F. Borchers

Devin D. Parram

Bricker & Eckler LLP

100 South Third Street
Columbus, Ohio 43215-4291
mwarnock@bricker.com

Counsel for Ohio Hospital Association

Angela Paul Whitfield

Kimberly Bojko

James D. Perko

Carpenter Lipps & Leland
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Columbus, Ohio 43215
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Counsel for the Ohio Manufacturers’
Association

Frank P. Darr

Matthew R. Pritchard

McNees Wallace & Nurick

21 East State Street, 17th Floor
Columbus, OH 43215
fdarr@mwncmh.com
mpritchard@mwncmh.com

Counsel for Industrial Enery Users-Ohio

Angela Paul Whitfield

Carpenter Lipps & Leland LLP
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280 North High Street
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Counsel for The Kroger Co.
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