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INTRODUCTION


Change is no stranger to regulation of Ohio’s natural gas industry.  Over the years, there have been notable “departures” from “traditional” regulation that, radical as they may have seemed at the time, have proven successful.  Examples include Ohio’s highly successful customer choice program, often cited as a model nationally.  The General Assembly’s passage of Chapter 4929 of the Ohio Revised Code, the so-called alternative regulation statute, permits relaxed rate regulation where important and beneficial public com​mitments are implemented.  More recently, Ohio local distribution companies (LDCs) have peti​tioned the Public Utilities Commission of Ohio (Commission) to exit their traditional merchant function as a seller of natural gas and let the com​petitive mar​ketplace determine sup​ply and pricing issues.  By demonstrating a willing​ness to embrace change, rather than shrink from it, Ohio lawmakers and regulators have positively reshaped and moved the industry forward.

This case provides a stage for the Commission to establish new rate policy that bet​ter reflects the realities of today’s natural gas marketplace and corrects artificial inef​ficiencies that have resulted over time from worn out rate design constructs.  Historically, the Commission has favored a rate design that tied recovery of fixed costs to the vol​ume of gas consumed.  An unintended byproduct has been real but unnecessary costs and inef​ficiencies created by a rate structure that pretends that fixed costs vary.  To address this problem, the Commission’s Staff has recommended a straight fixed variable (SFV) rate design that allocates fixed costs to a demand (fixed) component and commod​ity costs to a variable or volumetric component.
  This rate design better rec​ognizes what has long been the case – that the costs of providing gas distribution service are almost exclusively fixed in nature.
  With SFV rates, customers receive more accurate and timely pricing sig​nals, artificial intra-class distortions are reduced, if not eliminated, and recovery of fixed costs is spread more evenly over the entire year helping to reduce winter heating bills.  Incentives to conserve remain strong because the lion’s share (between 75-80%) of the customer’s total bill is the cost of the gas itself.  By retaining a sizable, variable base rate component and phasing its proposal in over two years, the Staff seeks to mitigate impacts to affected customers through gradualism.
  The persistently high cost of natural gas and the downward trend in customer consumption has caused Duke Energy Ohio, Inc. (Duke or Applicant) to experience significant revenue erosion.  The complexity, cost, and tre​mendous expenditure of resources, not to men​tion the nega​tive public reaction to annual decoupling or base rate case proceedings to address this situation, are avoided under the Staff’s proposed rate design.

Despite the fact most residential customers will benefit under the Staff’s proposed SFV rates, the Office of the Ohio Consumers’ Counsel (OCC) opposes it.  Without regard to the improper price signals it sends or the negative impact that it works upon Duke’s ability to recover its fixed investment to provide service, the Consumers’ Counsel aggres​sively advocates for the status quo – that is, a rate design that features a low customer charge that only minimally recovers the utility’s fixed costs to serve residential cus​tom​ers.  OCC seeks to perpetuate conservation under an artificial rate structure that penalizes the provider of the service in times of persistent high gas prices and reduced cus​tomer usage.
  OCC’s misplaced argu​ments ring so hollow that its own witness stoops to taking pejorative “swipes” at the Staff.  Contrary to Mr. Yankel’s assertion that the Staff only “desires to limit its future work,” the SFV rate design is a well-conceived proposal that carefully and correctly bal​ances utility and customer interests.  OCC’s singular purpose is to advocate only on behalf of residential consumers and thus it need not (and is not) con​cerned with this bal​ance.  The Staff has no such luxury.


For the reasons that follow, the Staff respectfully requests that the Commission adopt the SFV rate design that is opposed by only two of the stipulating parties
 in this case.  While its rate design proposal represents a gradual departure from traditional rate​making practices, the Staff will present sound policy and regulatory reasons for doing so.

PROCEDURAL HISTORY


In July of 2007, Duke Energy Ohio, Inc. (Applicant or Duke) filed an application to increase distribution service rates and for associated other relief.  The Applicant selected a test year of January 1, 2007 through December 31, 2007 and a date certain of March 31, 2007 for examination.  The Staff investigated the application and supporting information and issued a Staff Report of Investigation on December 20, 2007.  To assist the Staff in its investigation, the firm of Blue Ridge Consulting Services, Inc. was hired to perform a financial audit of the Applicant.  Blue Ridge submitted its investigation report on December 20, 2007 as well.  Several parties representing diverse interests filed objections to these reports and extensive discovery was conducted in preparation for the hearing on the rate application.

Following extensive negotiations, a settlement was reached.  A Stipulation and Rec​ommendation (Stipulation) filed on February 28, 2008 was signed by all parties and resolved all issues in the case but one.  The provisions of the Stipulation will be discussed at greater length below.


The issue reserved for litigation is a rate design matter.  All but two
 stipulating parties agreed to adopt the Staff-proposed SFV rate design that generally moves more of the distribution rate into a fixed charge because the costs of providing natural gas dis​tri​bution service are almost exclusively fixed in nature.  Under the Stipulation, Staff’s SFV rates contain a base rate that includes a higher fixed charge and a lower volumetric charge than that contained in Duke’s current rates.  SFV rates are “phased in” over a two-year period as shown on Exhibit 2 of the Stipula​tion.  Only the OCC and Ohio Partners for Affordable Energy (OPAE) oppose this rate design.


Although largely a policy matter, extensive evidence was taken over two days of hearings held on March 5 and 6, 2008 before Attorney Examiners Greta See and Richard Bulgrin.  During the adjudicatory hearing, seven witnesses appeared and sponsored direct, supplemental, and rebuttal testimony, both in support of the Stipulation and addressing Staff’s SFV rate design, both pro and con.

This brief is timely submitted on behalf of the Commis​sion’s Staff.
ARGUMENT


The Staff is proposing and recommending that the Commission approve a straight fixed variable (SFV rate design) in this case.  The Staff believes there are both sound regulatory and practical reasons for adopting this rate proposal, and it will expound upon those in the pages to come.  Staff’s proposal is reasonable, in the eyes of varied and diverse parties who signed the Stipulation and Recommendation in this case and who embrace SFV rates as part of the overall package that the settlement presents.  These par​ties bargained hard for this settlement and, suffice it to say, significant discussion and negotiation occurred on this rate design matter.  It was in no manner taken lightly or an afterthought and it represents a very important part of the Stipulation and Recommenda​tion.  Of the 12 parties that signed the Stipulation, only the OCC and OPAE registered any opposition to the Staff’s SFV rate design proposal.  As the product of extensive negotiations that yielded a unanimous settlement on all other issues, the Staff submits that its SFV rate proposal is reasonable and should be adopted by the Commission.
I.
Straight Fixed Variable Rate Design


A straight fixed variable rate design is one whose time has come due to volatile and sustained increases in the price of natural gas, coupled with over a decade of reduced residential consumption.
  The rate design recommended by the Staff and employed by the Commission for many years is not strictly cost reflective because it forces recovery of the fixed costs of gas distribution service largely through a variable or volu​metric base rate com​ponent.  Again, the costs associated with Duke’s provision of gas distribution service are virtually all (99.99%) fixed in nature.
  In times of flat or decreasing customer usage, like that experi​enced by Duke over the past decade, this mismatch does not allow the utility to recover its reasonable fixed costs of serving customers.
  Duke projects that its gas opera​tions will earn a return of 5.62%, well below that authorized (9.27%) by the Com​mission in the company’s last rate case, Case No. 01-1228-GA-AIR.
  Nearly six million dollars of the total $34.1 million revenue deficiency identified by Duke in this case is attributable to declining customer usage.
  Staff witness Steve Puican testified that Duke’s inability to recover fixed costs previously justified before the Commission is the problem that Staff’s rec​ommended rate design is intended to address.
  A SFV rate design, Staff submits, is superior to the inefficient game of “catch up” that OCC touts and Duke is otherwise forced to play through frequent rate case fil​ings to recover the ongoing revenue deficiency.
A.
What is Staff’s SFV rate design proposal?


In simplest terms, Staff’s SFV rate design is a form of decoupling – that is, it breaks strict linkage between utility earnings and customer consumption perpetuated under Duke’s existing rate design.  It recognizes that gas distribution service is highly capital intensive with very little in the way of variable costs.
  It does so by moving rela​tively more of fixed cost recovery into a higher fixed charge.  Again, this correctly rec​ognizes that the cost to serve residential customers is largely the same regardless of any specific customer’s usage.  It is neither fair nor accurate to characterize this fixed com​ponent as a customer charge, as the OCC will assuredly do, because, under Duke’s cur​rent rate design, the customer charge is set at an artificially low level that only minimally compensates the company for its fixed costs of providing gas service.

Because Staff recognizes that its proposal is a significant departure from estab​lished rate design philosophy,
 the Staff has chosen to implement its SFV proposal in tempered, gradual fashion.  It does this in several ways.  One, it proposes to implement SFV rates over two years rather than all at once.
  Although the record showed that a $30 fixed charge could be supported, the Staff has proposed instead a much lower fixed charge of $20.25 in year one, and $25.33 in year two.
  Finally, the Staff has chosen to retain a variable base rate com​ponent that contains two usage tiers in an effort to mini​mize impacts on low-use residential customers.  The record shows that average and larger usage resi​dential users will either benefit or are largely unaffected by the Staff’s SFV rate design proposal.

B.
What are the benefits of the Staff’s SFV rate design pro​posal?


There are multiple benefits associated with the Staff’s SFV proposal.  These include:
· More closely aligns the price signal, and revenue recovery, with the fixed-cost structure of providing gas distribution service;

· Benefits lower income customers (whose usage tends to be higher than average residential usage) through lower bills;

· Spreads recovery of fixed distribution costs throughout the year, thereby benefitting residential customers through lower heating bills during the winter season;

· Mitigates the revenue erosion effects to Duke associated with per​sistently declining residential throughput;
· Avoids the complexity, cost, and significant dedication of resources, not to mention the negative public reaction, associated with annual decoupling or traditional base rate cases;

· Provides greater incentives for Duke to aggressively encourage and fund conservation and weather​ization programs to assist customers with their usage and bills;

· Maintains a strong incentive for residential customers to implement efficiency measures since the Staff’s SFV design still contains a siz​able variable base rate component;
· Creates greater economic efficiencies for utility in the long run, reduc​ing working capital requirements and keeping rates lower;

· Since Percentage of Income Payment Plan (PIPP) customers tend to be higher-use customers who would benefit through lower bills under a SFV rate design, the level of PIPP arrearages to be recovered for all other customers is reduced.

C.
OCC/OPAE challenges to Staff’s SFV rate design are meritless.


The challenges to SFV appear, in the main, to be as follows:

· Staff’s rate design proposal departs from years of tradition where the Commission-approved rate design for natural gas companies con​tained artificially low, mini​mally compensatory customer charges;

· Staff’s rate design proposal violates gradualism;

· Staff’s rate design proposal is “anti-conservation”;
· Staff’s SFV rate design proposal negatively impacts low-use residen​tial customers.

Staff submits that each of these arguments lacks merit as will be explained below.  

1.
There are sound policy and regulatory reasons to depart from traditional rate design.


We have been doing it the same way for 30 years.  Why should we change now?  While OCC is certainly right to ask the question, it does so with a closed mind that is oblivious of present facts and circumstances.
  Let Duke or any other LDC in Duke’s situa​tion simply file annual rate cases and we can address any revenue deficiency ques​tions in resource-intensive, litigated results.  This is what the OCC wants.  While this is a way, albeit very inefficient, to address an ongoing revenue deficiency issue, the Staff believes that its SFV rate design provides superior results because it more closely aligns overall resi​dential class revenue responsibility with its cost of service consistent with the important ratemaking concept of cost causation.


Simply because something has been done the same way for 30 years is not a valid reason to shy away from needed change.  Nor does blind adherence to the status quo refute the com​pelling reasons to implement the tempered SFV rate design that Staff is proposing in this case.  While OCC may find the current rate design easier to explain to its constitu​ents, the Staff-proposed rates carefully balance utility and cus​tomer interests while con​tinuing to promote conservation of a finite resource.  The rela​tively fixed charge con​tained in Staff’s rate design pro​posal is grounded in important cost causation principles and sends a more accurate price signal that assists customers in making better, more timely choices.

2.
Staff’s proposal promotes gradualism.


By opting for a fixed charge that is lower than what could otherwise be justified, by retaining a volumetric rate component, and by implementing SFV rates over a two-year period, the Staff asks the Commission to proceed in a measured and gradual manner.  OCC’s gradualism argument keys off the artificially-low level of Duke’s current cus​tomer charge that, once again, has never been intended to do anything more than mini​mally compensate Duke for its fixed costs of providing distribution service.  Taking gradualism to new heights, OCC argues that Duke’s low, six-year-old customer charge should remain at that same level.
  Staff’s SFV proposal contains no customer charge; it contains what the record shows is a relatively fixed charge that allows Duke a more assured opportunity to recover its fixed costs, albeit still only partially.  Duke witness Donald Storck explained that it is improper to compare the fixed charge recommended by the Staff in this case to the more traditional customer charge, as the two are “apples and oranges.”
  

Staff’s SFV proposal incorporates and applies gradualism to the maximum extent possible to achieve the goals sought by Staff.  While Staff recognizes the important place that gradualism continues to occupy in setting rates, Staff believes that other ratemaking principles are equally important here to correct the negative impacts of Duke’s current rate design that functions less efficiently during times of price volatility and reduced util​ity sales.  OCC’s gradualism argument is superficial and meritless.
3.
Staff’s SFV proposal promotes conservation.


The arguments advanced by the OCC and OPAE are wrong and spring from a prem​ise  not proven in this record – that is, that Duke’s existing residential rate design has, in fact, served as the catalyst for existing customer conservation efforts and pro​grams.  That customer usage has fallen or remained flat in years of sustained and steadily increasing gas (commodity) prices is not particularly surprising and constitutes a logical customer response to the cost of the gas itself.  Indeed, the Staff believes that arti​ficially inflating the volumetric rate beyond its true variable cost distorts the conservation analy​sis and leads to over investment in conservation/energy efficiency measures.
  

Even more important is the fact that the opponents’ arguments selectively focus only upon the base rate that represents only 20-25% of the residential customer’s total bill.
  Staff submits that the primary driver of conservation is, and will continue to be, the cost of the natural gas itself.
  It accounts for the largest part of the customer’s over​all bill and holds the greatest opportunity for a residential customer to realize savings through conservation.  While arguing that the Staff has ignored gradualism, OCC nar​rowly focuses only upon a small part of the customer’s bill and thus the story it tells is misleading, misguided, and incomplete.  Under Staff’s SFV rate design, customers can more accurately assess their bills and make better conservation decisions, as Staff witness Puican noted:

It [current rate design] encourages customers to invest in con​servation based on an improper price signal where that con​servation will reduce the collection of a company’s fixed costs, thereby incurring more frequent rate cases and other customers having to make up that difference.  The variable cost that a customer should make a decision on should reflect the utility’s actual avoided cost, and that does not happen when you include fixed costs in a variable rate.


OCC argues that implementation of a SFV rate design may negatively impact a customer’s expected payback for energy efficiency appliances installed.
  This argument is irrelevant because a customer who has already made such an investment in response to high gas prices is not going to then turn around and remove it simply because prices fall or because a new rate design is imple​mented.
  In any event, Staff witness Steve Puican acknowledged that any negative impact in terms of payback analysis, if any, would be expected to be insignificant.
Under Staff’s SFV rate design, residential cus​tomers may realize additional savings through conservation because Staff’s SFV rate design still contains a variable (commodity) component in the base distribution rate.  The record further shows that the “decoupling” effect of the SFV rate design will remove significant and obvious past disincentives for Duke to promote and invest in energy efficiency pro​grams, previously discouraged due to the revenue erosion effect.
  

Various resolutions adopted by the Board of Directors of the National Association of Regulatory Utility Commissioners in 2004 and 2005 also tend to generally support the Staff’s SFV rate design recommendation as a way to both address the utility revenue ero​sion phenomenon and as a way to promote energy efficiency and conservation by slow​ing the rate of demand growth for natural gas.
  Directly to the point, one of these resolu​tions generally recognizes that a “utility’s opportunity to recover authorized fixed costs should not be held hostage to fluctuations in natural gas sales.”
  


SFV will promote, not discourage, energy conservation.  OCC witness Yankel is simply wrong when he states that it is an “either-or decision” that the Staff pre​sents to the Commission.

4.
Staff’s SFV rate design does not negatively impact resi​dential customers.


Again, for a host of reasons already stated, the SFV rate design balances and bene​fits utility and residential consumer interests.  Higher-use residential users will see lower bills, while average residential users will not be affected.
  Low-income residen​tial custom​ers tend to consume more gas and thus should also benefit from SFV rates.
  All resi​dential customers will benefit from better economic price signals and spreading recovery of distribu​tion service costs out evenly over the entire year, both of which result under Staff’s SFV rate design proposal.  While low-use residential consumers may see a slightly higher bill, the overall customer bill impact should not be significant.
  Because they will always achieve the full value of gas (commodity) cost savings, residential cus​tomers still have a strong incentive to conserve to mini​mize the cost they pay for the gas they consume.

II.
The Stipulation satisfies the Commission’s three-part test.


Parties to proceedings before the Commission are permitted by Rule 4901-1-30 of the Ohio Administrative Code to enter into stipulations.
  Although the terms of such stipulations are not binding on the Commission, they are given substantial weight.
  In a number of prior proceedings, the Commission has addressed the standard of review for stipulations recommended by the parties.
  Essentially, the Commission considers whether the stipulation, which is the result of considerable time and effort by the parties, is reasonable and should be adopted.  The Commission applies the following criteria, which have been endorsed by the Supreme Court of Ohio, in determining the reasonable​ness of a stipulation:

 (1) 
Is the settlement a product of serious bargaining among capable, knowledgeable parties?

(2) 
Does the settlement, as a package, benefit ratepayers and the public interest?

(3) 
Does the settlement package violate any important regu​latory principle or practice?

The Stipulation, as recommended by the parties in this case, complies fully with the Commission’s three-part test and should therefore be adopted by the Commission.

A.
The Stipulation is the product of serious bargaining among capa​ble, knowledgeable parties.


The Stipulation recommended in this case is the outcome of serious bargaining by many capable and knowledgeable parties.
  All parties to this case are also parties to the Stipulation.
  The parties regularly participate in proceedings before the Commission and are experienced in regulatory matters.
  They have taken part in numerous proceedings involving Duke and other companies in the natural gas industry and are frequent partici​pants in rate proceedings before the Commission.
  In fact, many of the parties to the 
rec​ommended Stipulation in this case were also participants in Duke’s last rate proceed​ing in which the existing base rates and Rider AMRP were authorized.
  Accordingly, these parties are particularly well-informed of Duke’s natural gas operations and rate structure.
  The parties’ own substantial knowledge was supplemented by the analysis of Blue Ridge Consulting Services, Inc., an independent financial auditor with considerable experience in conducting audits of utilities, which assisted the Staff in carefully evaluat​ing Duke’s rate application.


Further, the parties represent diverse interests, including the interests of the utility; residential, industrial, and low-income consumers; marketers; and the state.
  The parties were represented by competent and practiced counsel of the public utilities bar.
  Counsel engaged in this case routinely appear before the Commission, representing cli​ents in complex utility proceedings of all types, including natural gas matters involving Duke and other natural gas companies. In addition to counsel, several of the parties were assisted by technical experts.


The Stipulation is the result of serious bargaining by the parties.
  All of the par​ties were encouraged to attend a series of lengthy settlement negotiations addressing all of the issues presented by Duke’s rate application.
  All of the parties received notice of the time, manner, and place of the settlement discussions.
  Settlement discussions occurred by prearranged meetings at the offices of the Commission, with some parties at times participating by telephone, or by prearranged teleconference.
  The parties began to discuss settlement on January 25, 2008 and continued their efforts regularly throughout the following month until the Stipulation was filed on February 28, 2008.
  The Stipula​tion recommended by the parties is a compromise resulting from this series of serious and lengthy discussions and it resolves all of the issues except for the SFV rate design issue.
  

The compromise reached by the parties represents a reasonable conclusion to the settlement discussions.
  If the Stipulation is adopted by the Commission as recom​mended by the parties, Duke will recover only approximately half of the revenue increase requested in its rate application, which represents an increase of approximately three per​cent over current base rates.
  Although several of the parties favored a result in which Duke would have received even less revenue, these parties agreed to sign the Stipulation after a number of provisions were added for the benefit of consumers.
  Duke agreed to the addition of these provisions even though they were not proposed by the company in its rate application.
  The Stipulation represents a true compromise in which each party seriously bargained for its position, conceding on certain issues in exchange for a more favorable outcome on others. 


The Stipulation recommended by the parties is the outcome of open and extensive negotiations and embodies an equitable and reasonable result.  All of the parties to these proceedings, representing diverse interests, have endorsed the Stipulation and support it as a just and reasonable resolution of all but the SFV rate design issue.  For these reasons, the Commission should find that the Stipulation is the product of serious bargaining among capable and knowledgeable parties.

B.
The Stipulation benefits ratepayers and the public interest.

The Stipulation offers substantial benefits to each group of ratepayers and its provi​sions promote the public interest.
  It resolves all issues, except for the SFV rate design question, without the need for extensive litigation time and expense.  The Stipula​tion provides for a reasonable revenue requirement with a modest increase in base rates of approximately three percent, thereby allowing Duke to recover its costs.
  Although Duke sought a base rate increase of $34.1 million, the Stipulation allows for a much lower increase of $18.2 million.
 

Additionally, the rates recommended in the Stipulation reflect the elimination of $6 million of what Duke characterizes as a residential consumer subsidy.
  The Stipula​tion offers a reasonable compromise by eliminating roughly a third of the subsidy amount over a two-year period.
  Both non-residential and residential consumers benefit from the compromise amount of $6 million and the effect on residential consumers is eased by the phase-in period.


The Stipulation provides that Duke will recover its actual gas storage carrying costs through Rider GCR rather than through base rate recovery as Duke sought in its rate application.
  Recovery of gas storage carrying costs through Rider GCR will ensure that only those consumers benefiting from the gas storage bear the costs and that the com​modity costs of Duke and marketers are comparable, thus fostering customer choice and a competitive market.
  Additionally, in recovering its costs, Duke will earn a ten percent rate of return, which is a lower rate than the company requested in its rate application.


The Stipulation reasonably commits Duke to completion of its riser replacement program by the end of 2012 and substantial completion of its accelerated main replace​ment program by the end of 2019.
  Rider AMRP will be continued and amended to include recovery of the costs associated with the riser replacement pro​gram, net of main​tenance savings.
  The Stipulation establishes a reasonable customer revenue allocation for the two programs.
  Further, the Stipulation continues the annual process, as previ​ously approved by the Commission, through which the parties and the Commission will evaluate the justness and reasonableness of the main and riser replace​ment costs incurred by Duke and recovered under Rider AMRP.
  In recovering its costs, Duke may not exceed the residential rate caps established by the Stipulation.
  The caps create an incen​tive for Duke to keep its replacement costs low. 

Also according to the terms of the Stipulation, Duke will assume ownership of curb-to-meter service lines and risers, whenever a new curb-to-meter service line or riser is installed or an existing curb-to-meter service line or riser is replaced.
  Duke will take responsibility for the initial installation, repair, replacement, and maintenance of curb-to-meter service lines and risers, as well as the costs associated with this work.
  Ownership will enable Duke to correct promptly and systematically any safety issues that may arise.
 


The Stipulation establishes a pilot program to provide incentives for low-income, low-usage consumers to conserve and to avoid the need to enroll in PIPP, as an incentive to conserve energy.
  Duke, in consultation with the other parties, will develop a tariff that adjusts the fixed monthly charge for participants in the pilot program.
  Further, the Stipu​lation extends Duke’s commitment to weatherization and energy efficiency.
  Specifi​cally, the Stipulation commits Duke to increase funding for its low-income weath​erization program from $2 million to $3 million annually and to continue a transparent competitive bidding process to distribute the funding in consultation with the Duke Energy Community Partnership.


The Stipulation offers other benefits to residential consumers by committing Duke to a number of issues
 such as conducting an internal audit of its method and process for allocating service company charges,
 discussing with Staff and other interested parties the elimination of PIPP customer deposits,
 considering new payment plans proposed by any party,
 eliminating the use of payday lenders as authorized payment stations if other suitable locations are available in the same geographic area,
 educating consumers about the difference between authorized and non-authorized payment stations,
 and continuing to use the participants test as one of the methods for evaluating Duke’s demand side management and energy efficiency programs.


The Stipulation accelerates a projected reduction in future depreciation rates.
  The average remaining depreciable life of Duke’s gas system has increased, primarily as a result of completion of the first half of the main replacement program.
  As a result, Duke proposed in its rate application to reduce its annual depreciation expense by approximately $2 million.
  The Stipulation benefits all consumers by providing for an additional $2 million reduction in depreciation expense.
  Duke estimates that this addi​tional reduction roughly corresponds with accelerating the projected benefit that will occur once the program is completed.


In furtherance of a competitive natural gas market, the Stipulation requires Duke to convene a working group or collaborative process, open to the parties and any other interested stakeholders, for the purpose of exploring the merits of implementing an auc​tion to supply the standard service offer.
  Additionally, the Stipulation ensures the con​tinuation of a sharing mechanism for net revenues from off-system transactions in the event that Duke does not have an asset management agreement for its gas commodity, storage, and transportation contracts.
  This provision benefits all GCR and choice cus​tomers.


In light of the Stipulation’s many benefits, the Commission should find that the Stipulation represents a fair and reasonable compromise of diverse interests that benefits each class of ratepayers and the public interest. 
C.
The Stipulation does not violate any important regulatory prin​ci​ple or practice.


The Stipulation does not violate any important regulatory principle or practice.
  Most compelling and convincing is the fact that the Stipulation is unopposed; all parties to the case have signed the Stipulation.
  Further, the evidence presented to the Commis​sion by the Staff, Duke, and the other signatory parties fully substantiates the Stipulation.
  The Stipulation’s provisions are also consistent with the Staff’s recom​mendations and the Staff Report resolves all issues not specifically addressed by the Stipulation.
 

The Stipulation complies with the requirements of Chapter 4909 of the Revised Code, as well as with the Commission’s existing regulatory principles and practices.  It provides for a reasonable revenue requirement with a modest base rate increase of about three percent.
  Although Duke requested an annual increase in base rates of approxi​mately $34.1 million, the Stipulation provides for a much lower increase of $18.2 million.
  The Stipulation also commits Duke to completion of its riser replace​ment program by the end of 2012 and substantial completion of its main replacement program by the end of 2019.
  The Stipulation provides for the extension of Rider AMRP, which was initially approved by the Commission in Duke’s last rate case, throughout this timeframe for the recovery of costs associated with both the main and riser replacement programs, net of maintenance savings and subject to residential rate caps.
  The Stipulation continues the existing, effective process through which the par​ties and the Commission will annually evaluate the justness and reasonableness of the main and riser replacement costs incurred by Duke and recovered under Rider AMRP.
  The Stipulation is a just and reasonable resolution, enabling Duke to complete its main and riser replacement programs in a timely manner so that the safety and reliability of its gas system can be improved. 


The Stipulation is a fair and reasonable disposition of these proceedings and does not violate any important regulatory principle or practice. Because the Stipulation fully satisfies the Commission’s three-part test, the Commission should adopt it in its entirety.
CONCLUSION


The Stipulation and Recommendation is signed by all parties who represent a wide diversity of interests, and it resolves all issues in the case but one.  The settlement is the product of extensive bargaining and represents a reasonable compromise among all the parties and should be adopted in its entirety.


The Staff’s proposed SFV rate design applies important rate principles and strikes a careful and proper balance between the competing interests of Duke and its customers.  Although a departure from past Staff and Commis​sion thinking, it is a concept that, as proposed by the Staff, is reasonable in its imple​mentation and eminently sensible where, as here, we see sustained periods of higher natural gas prices and reduced customer usage.


Based upon the foregoing, the Staff respectfully requests that the Commission adopt the Stipulation and Recommendation and the Staff-proposed SFV rate design.

Marc Dann
Ohio Attorney General

Duane W. Luckey
Section Chief

/s/ Thomas G. Lindgren

Thomas G. Lindgren

William L. Wright

Sarah J. Parrot
Assistant Attorneys General

Public Utilities Section

180 E. Broad St., 9th Floor

Columbus, OH  43215

614.466.4397 (telephone)

614.644.8764 (fax)

thomas.lindgren@puc.state.oh.us
william.wright@puc.state.oh.us
sarah.parrot@puc.state.oh.us
Attorneys for the Staff of

The Public Utilities Commission of Ohio
PROOF OF SERVICE


I hereby certify that a true copy of the foregoing Post-Hearing Brief, submitted on behalf of the Staff of the Public Utilities Commission of Ohio, was served by regu​lar U.S. mail, postage prepaid, hand-delivered, and/or delivered via electronic mail, upon the fol​low​ing par​ties of record, this 17th day of March, 2008.

/s/ Thomas G. Lindgren


Thomas G. Lindgren
Assistant Attorney General

Parties of Record:

	Larry S. Sauer

Jeffrey Small

Joe Serio

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800

Columbus, OH  43215-3420

sauer@occ.state.oh.us
small@occ.state.oh.us
serio@occ.state.oh.us

John Finnigan, Jr.

Associate General Counsel

Duke Energy Ohio, Inc.

2500 AT II

139 East Fourth Street

Cincinnati, OH  45201

john.finnigan@duke-energy.com
Howard Petricoff

Vorys, Sater, Seymour & Pease

P.O. Box 1008

52 East Gay Street

Columbus, OH  43215-1008
mhpetricoff@vssp.com
John Dosker

Stand Energy Corp.

1077 Celestial Street

Suite 110

Cincinnati, OH  45202-1629

jdosker@stand-energy.com
David F. Boehm

Ohio Energy Group

Boehm, Kurtz & Lowry

36 East Seventh Avenue, Suite 1510

Cincinnati, OH  45202

DBoehm@bkllawfirm.com

	Colleen L. Mooney

Ohio Partners for Affordable Energy

1431 Mulford Road

Columbus, OH  43212

cmooney2@columbus.rr.com
Thomas O’Brien

Bricker & Eckler

100 South Third Street

Columbus, OH  43215

tobrien@bricker.com
David Rinebolt

231 West Lima Street

P.O. Box 1793

Findlay, OH  45839-1793

drinebolt@aol.com
Mary W. Christensen

Christensen & Christensen

100 East Campus View Boulevard

Columbus, OH  43235-4647

mchristensen@columbuslaw.org
Michael L. Kurtz

The Kroger Company

Boehm, Kurtz & Lowry

36 East Seventh Avenue, Suite 1510

Cincinnati, OH  45202

mkurtzlaw@aol.com
John W. Bentine

Interstate Gas Supply, Inc.

Chester, Willcox & Saxbe

65 East State Street, Suite 1000

Columbus, OH  43215-4213

jbentine@cwslaw.com



� 		Direct Testimony of S. Puican at 3.


� 		See, e.g., id. at 5; Tr. I at 159.  A customer’s bill includes both a base rate component (that includes both fixed and variable components) and the actual cost of gas consumed.  Staff has recommended rates that will reallocate cost recovery as between the fixed and variable components of the base distribution rate.  Tr. I at 203.


� 		Numerous states have adopted, and others are considering, revenue decoupling rate proposals to encourage conservation and reduce natural gas usage.  Tr. II at 91-93; Direct Testimony of S. Puican at 4.


� 		Approximately $6 million of the current revenue deficiency that prompted this Duke rate filing is due to declining utility gas sales since 2001.  Second Supplemental Testimony of D. Storck at 11.


� 		OCC finds itself in a conundrum, as bills for average- and higher-use residential customers are either unaffected or actually lower under the Staff-proposed rate design, while low-use residential customers’ bills may be slightly higher.  Additionally, although OPAE challenges this rate design, presumably on behalf of low income customers, it should be noted that People Working Cooperatively, Inc., another low-income advocate, signed the Stipulation and Recommendation and actually endorses the Staff’s SFV rate design proposal.


� 		The city of Cincinnati took no position on the SFV rate design matter.  See Stipulation and Recommendation at 5, fn 7.


� 		Staff Report at 30-31.


� 		Tr. I at 159.


� 		See, e.g. OCC Exhibit 12.


� 		Direct Testimony of P. Smith at 3-6, 11.


� 		Id.


� 		Tr. I at 235-236; see also Duke Exhibit 35, a Resolution on Gas and Electric Efficiency (adopted by the NARUC Board of Directors on July 14, 2004).


� 		Settlement Supporting Testimony of P. Smith at 6; see also Tr. I at 159.


� 		OCC witness Wilson Gonzalez presented a summary of past gas rate cases before the Commission.  OCC Exhibit 18 at WG-2.  At best, it shows only that the actual levels of the customer charge approved in these cases are: (1) the product of stipulated results, and (2) intended to be only minimally compensatory.  The Staff proposed rate design is unlike that used in prior gas cases and the fixed base rate component is not a customer charge.  Accordingly, the Staff submits that Mr. Gonzalez’s exhibit WG-2 adds nothing meaningful to the debate and the Commission should discount it accordingly.  Further, OCC’s recommendation to maintain the current, outdated customer charge of $6 per month would fail to account for future revenue erosion that Duke may experience.    


� 		Stipulation and Recommendation at Exhibit 2.


� 		Id.; see, e.g., Tr. I at 87-88, 147-148.


� 		Tr. I at 55.


� 		Settlement Supporting Testimony of P. Smith at 6.


� 		Tr. IX at 162-63.


� 		Clinging fast to the past, OCC witness Yankel takes the extreme position that there should be no change whatsoever to the $6 residential customer charge approved by the Commission nearly six years ago.  Rebuttal Testimony of A. Yankel at 20.


� 		Tr. I at 74, 156, 225.


� 		See, e.g. id. at 74, 86, 225.


� 		It is misleading to argue, as OCC will, that this charge is the only fixed charge paid by Duke customers.  Residential customers currently pay fixed charges of nearly $12 per month that also include charges associated with Duke’s accelerated main replacement program (AMRP).  Tr. I at 169-170, 250.


� 		Id. at 66.


� 		Direct Testimony of S. Puican at 7.


� 		See, e.g., Tr. II at 103, 158.


� 		Tr. I at 223.


� 		Tr. I at 225.


� 		See, e.g., Direct Testimony of Wilson Gonzales at 18.


� 		See, e.g., Tr. I at 219.


� 		Id. at 245.


� 		Id. at 35.


� 		Duke Exhibits 35 and 36, Resolution on Gas and Electric Energy Efficiency and Resolution on Energy Efficiency and Innovative Rate Design, respectively (both administratively noticed into the record).


� 		Duke Exhibit 35, Resolution on Gas and Electric Energy Efficiency.


� 		Rebuttal Testimony of A. Yankel at 20.


� 		Tr. I at 55.


� 		Direct Testimony of S. Puican at 5-6.


�		Tr. I at 222.


� 		Direct Testimony of S. Puican at 6-7.


� 		Ohio Admin. Code § 4901-1-30(A) (West 2008) (“Any two or more parties may enter into a written or oral stipulation concerning issues of fact or the authenticity of documents.”).


� 		Consumers’ Counsel v. Pub. Util. Comm’n, 64 Ohio St. 3d 123, 125, 592 N.E.2d 1370, 1373 (1992) (“The commission, of course, is not bound to the terms of any stipulation; however, such terms are properly accorded substantial weight.” (quoting Akron v. Pub. Util. Comm’n, 55 Ohio St. 2d 155, 157, 378 N.E.2d 480, 483 (1978))); see also Ohio Admin. Code § 4901-1-30(D) (West 2008) (“No stipulation shall be considered binding upon the commission.”).


� 		See, e.g. In re Ohio-American Water Co., Case No. 99-1038-WW-AIR (Opinion and Order) (June 29, 2000); In re Cincinnati Gas & Electric Co., Case No. 91-410-EL-AIR (Order on Remand) (April 14, 1994); In re Cleveland Electric Illuminating Co., Case No. 88-170-EL-AIR (Opinion and Order) (January 31, 1989).


� 		Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm’n, 68 Ohio St. 3d 559, 561, 629 N.E.2d 423, 426 (1994); Consumers’ Counsel, 64 Ohio St. 3d at 126, 592 N.E.2d at 1373.


� 		Direct Testimony of J. Edward Hess at 5; Settlement Supporting Testimony of P. Smith at 10.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 2.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 2-3.  The parties to the Stipulation are Duke, OCC, OPAE, People Working Cooperatively, Inc., city of Cincinnati, Ohio Energy Group, Kroger Co., Interstate Gas Supply, Inc., Integrys Energy Services, Inc., Direct Energy Services, LLC, Stand Energy Corp., and the Staff of the Commission.  The Staff is considered a party for purposes of settlement.  Ohio Admin. Code §§ 4901-1-10(C), 4901-1-30 (West 2008).


� 		Settlement Supporting Testimony of P. Smith at 3.


� 		Id.


� 		In re Cincinnati Gas & Electric Co., Case No. 01-1228-GA-AIR (Opinion and Order) (May 30, 2002); Settlement Supporting Testimony of P. Smith at 3. 


� 		Settlement Supporting Testimony of P. Smith at 3.


� 		Id.; Staff Report at 3.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 3.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 3.


� 		Direct Testimony of J. Edward Hess at 3.


� 		Id.; Settlement Supporting Testimony of P. Smith at 2.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 3.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 3.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 3.


� 		Settlement Supporting Testimony of P. Smith at 3.


� 		Id. at 2-3; Direct Testimony of J. Edward Hess at 3.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 4.


� 		Direct Testimony of J. Edward Hess at 4; Settlement Supporting Testimony of P. Smith at 3-4.


� 		Settlement Supporting Testimony of P. Smith at 3-4.


� 		Id. at 4.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 5.


� 		Direct Testimony of J. Edward Hess at 4; Settlement Supporting Testimony of P. Smith at 5.


� 		Stipulation and Recommendation at 5; Settlement Supporting Testimony of P. Smith at 5.


� 		Stipulation and Recommendation at 5; Settlement Supporting Testimony of P. Smith at 7.


� 		Direct Testimony of J. Edward Hess at 4; Settlement Supporting Testimony of P. Smith at 7.


� 		Settlement Supporting Testimony of P. Smith at 7.


� 		Stipulation and Recommendation at 16-17; Settlement Supporting Testimony of P. Smith at 5.


� 		Direct Testimony of J. Edward Hess at 4; Settlement Supporting Testimony of P. Smith at 5.


� 		Stipulation and Recommendation at 16-17; Settlement Supporting Testimony of P. Smith at 5.


� 		Stipulation and Recommendation at 12; Direct Testimony of J. Edward Hess at 4; Settlement Supporting Testimony of P. Smith at 7-8.


� 		Stipulation and Recommendation at 6-7; Settlement Supporting Testimony of P. Smith at 7.


� 		Settlement Supporting Testimony of P. Smith at 7.


� 		In re Cincinnati Gas & Electric Co., Case No. 01-1228-GA-AIR (Opinion and Order) (May 30, 2002); Stipulation and Recommendation at 8-9.


� 		Stipulation and Recommendation at 6-7, 17-18; Settlement Supporting Testimony of P. Smith at 7-8.


� 		Stipulation and Recommendation at 14; Direct Testimony of J. Edward Hess at 4; Settlement Supporting Testimony of P. Smith at 8.


� 		Stipulation and Recommendation at 14; Direct Testimony of J. Edward Hess at 4; Settlement Supporting Testimony of P. Smith at 8.


� 		Direct Testimony of J. Edward Hess at 4.


� 		Id.; Stipulation and Recommendation at 20; Settlement Supporting Testimony of P. Smith at 9.


� 		Stipulation and Recommendation at 20.


� 		Direct Testimony of J. Edward Hess at 5; Settlement Supporting Testimony of P. Smith at 9.


� 		Stipulation and Recommendation at 12-13; Staff Report at 48.


� 		Direct Testimony of J. Edward Hess at 5; Settlement Supporting Testimony of P. Smith at 9.


� 		Stipulation and Recommendation at 18.


� 		Id.


� 		Id.


� 		Id. at 18-19.


� 		Id. at 19.


� 		Id.


� 		Stipulation and Recommendation at 6; Settlement Supporting Testimony of P. Smith at 9.


� 		Settlement Supporting Testimony of P. Smith at 9.


� 		Id.


� 		Id. at 9-10.


� 		Id.


� 		Id. at 10; Stipulation and Recommendation at 20-21; Direct Testimony of J. Edward Hess at 4.


� 		Stipulation and Recommendation at 21-22; Direct Testimony of J. Edward Hess at 5; Settlement Supporting Testimony of P. Smith at 10.


� 		Settlement Supporting Testimony of P. Smith at 10.


� 		Id. at 4; Direct Testimony of J. Edward Hess at 5.


� 		Direct Testimony of J. Edward Hess at 3; Settlement Supporting Testimony of P. Smith at 2-3. 


� 		Settlement Supporting Testimony of P. Smith at 4.


� 		Stipulation and Recommendation at 19.


� 		Direct Testimony of J. Edward Hess at 4.


� 		Stipulation and Recommendation at 5; Settlement Supporting Testimony of P. Smith at 5.


� 		Stipulation and Recommendation at 12; Direct Testimony of J. Edward Hess at 4; Settlement Supporting Testimony of P. Smith at 4, 7-8.


� 		In re Cincinnati Gas & Electric Co., Case No. 01-1228-GA-AIR (Opinion and Order) (May 30, 2002); Stipulation and Recommendation at 6-7, 17-18; Settlement Supporting Testimony of P. Smith at 4, 7-8.


� 		Stipulation and Recommendation at 8-9.





