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I.
INTRODUCTION
Rules of the Public Utilities Commission of Ohio (“PUCO”) help protect consumers from unlawful changes of their natural gas supplier.  One such rule, Ohio Adm. Code 4901:1-29-06(E)(1), requires that a consumer’s telephonic enrollment for a marketer’s natural gas service be verified through a time and date stamped recording by an independent third party.  The applicants in this case (“Marketers”) seek to avoid complying with this rule on calls received from consumers in response to a sales offer.

On January 19, 2018, the Office of the Ohio Consumers’ Counsel (“OCC”) filed a Motion to Deny the application in this case.  OCC noted that the application for waiver is in reality a late-filed application for rehearing of the Order adopting the rule.
  OCC also pointed out that the Marketers intend to re-argue their case to advocate changing the rule in the pending review of the competitive natural gas rules (Case No. 17-1847-GA-ORD), and thus the PUCO can avoid needless duplication of effort by denying the application.  In addition, OCC noted that the Marketers have not shown good cause for the waiver, as required by Ohio Adm. Code 4901:1-29-02(C).  

 On February 5, 2018, the Marketers filed a memorandum contra to OCC’s Motion to Deny.  OCC files this Reply to the Marketers’ memorandum contra.
  As discussed herein, the Marketers’ arguments against the Motion to Deny are without merit.  To protect consumers, the PUCO should grant OCC’s Motion and deny the application.

II.
REPLY
A.
The Marketers’ memorandum contra continues to show that their waiver request is actually a late-filed (by more than three years) application for rehearing of the PUCO’s Order adopting the independent third-party verification requirement when residential consumers change their natural gas supplier by telephone.
In the Motion to Deny, OCC noted that the Marketers’ application for waiver is a much belated application for rehearing of the Order adopting Ohio Adm. Code 4901:1-29-06(E)(1).
  OCC showed that the Marketers’ application is focused on the effect of the rule on competitive natural gas sellers in general, rather than the Marketers in particular.  

In their memorandum contra, the Marketers repeat many of the same arguments from their application concerning the PUCO’s intent in adopting the rule.
  OCC will not address those arguments again here, except to point out that the nature of those arguments goes to the Marketers’ premise that the PUCO erroneously adopted the rule in December 2013.  This once again shows that the Marketers are making a collateral attack on the rule, which is prohibited under the doctrine of collateral estoppel.
  While they claim they do not seek rehearing of the rule, their waiver application – based on the PUCO’s alleged “mistake” in adopting the rule – is in reality an application for rehearing.

This is clear from their suggestion that the PUCO grant their waiver request now, then “fix” the rule in the rulemaking proceeding.
  Again, this is based on the Marketers’ supposition that the rule was mistakenly adopted in the first place.  But as discussed below, the Marketers have the burden of proof in this case and they have not proven that the PUCO mistakenly adopted the rule.  They also have not shown that the rule contravenes PUCO intent.  Granting the application – based on the false premise presented by the Marketers – could needlessly put consumers at risk.  
The Marketers also mischaracterize OCC’s position in the Motion to Deny.  The Marketers claim that OCC’s position is that it is irrelevant if the rule was adopted in error.
  That is not the case.  What OCC actually said is “whether any participant in the rulemaking proposed the rule change is irrelevant.”
  OCC’s actual statement is true.  As the Marketers themselves noted, the PUCO has made rule changes on its own motion.

The Marketers also attempt to downplay the importance of the Ameritech
 and Duke
 cases cited by OCC regarding late-filed applications for rehearing.  In trying to distinguish this case from the Ameritech case, the Marketers assert that they are not challenging the PUCO’s logic in adopting the rule.
  In fact, they are challenging the PUCO’s logic in adopting the rule – by claiming that adopting the rule made “no sense”
 and was “irrational.”
  The Marketers also claim that adopting the rule is contrary to the governor’s Common Sense Initiative
 and the PUCO’s Business Impact Analysis.
  In addition, the Duke case is informative to the PUCO in that Duke, like the Marketers here, attempted to undo a PUCO ruling long past the time for filing an application for rehearing.

The Marketers’ arguments against the PUCO’s adoption of Ohio Adm. Code 4901:1-29-06(E)(1) go beyond merely examining the PUCO’s intent in adopting the rule.  The Marketers question whether the PUCO meant to adopt the rule at all and whether the PUCO should have adopted the rule.  This is a prohibited collateral attack on the rule and amounts to an application for rehearing of the rule’s adoption.  The Marketers could have and should have made these arguments when the rule was adopted in December 2013 ago.  But they did not.  The PUCO is prohibited by law from entertaining their arguments, and should deny the application.

B.
The Marketers have not shown good cause for them to avoid protecting consumers through independent third-party verification when residential consumers call to change their natural gas supplier.
1.
The Marketers overstate the relevance of the PUCO’s holding in Ohio Wastewater Systems, as the case involved neither a rule adopted by mistake nor a rule that protects consumers.
As the proponents of a waiver of the third-party verification rule, the Marketers have the burden of proof in this case.  They have not shown good cause and thus do not meet this burden.  Therefore, the PUCO should deny the application.

Their good cause argument centers on a supposed mistake made in adopting the rule in December 2013.  But the Marketers – who have the burden of proof – have not shown that a mistake actually occurred.  Rather, they speculate as to what might have happened.  That is not enough to show good cause.

The Marketers allege that their position is supported by the PUCO’s approval of a rule waiver in a case involving Ohio Wastewater Systems, Inc. (“Ohio Wastewater”).
  They claim that, in that case, the PUCO “acknowledged” that a rule “was mistakenly approved and was inconsistent with the Commission’s intent.”
  But nothing in the record of Ohio Wastewater leads to that conclusion.  Ohio Wastewater does not support the Marketers’ position.  

Ohio Wastewater involved a PUCO rule that required the same person to attest to two different exhibits in an application to provide sewer service.
  One exhibit was a map of the proposed service territory and the other exhibit was an estimate of the construction costs.
  In Ohio Wastewater’s application, an engineer prepared the construction cost exhibit and a surveying company prepared the map.
  The utility noted that while the PUCO rules apparently assume that the same person would prepare both exhibits, nothing in the rules required that both exhibits be prepared by the same person.
  The utility argued that there was no basis for requiring the surveying company that prepared the map to sponsor a construction cost estimate it did not prepare.
  The utility asserted that it substantially complied with the rules, but asked for a waiver of the rules if the PUCO deemed one to be necessary.

In granting Ohio Wastewater a waiver of the sewer service application rules, the PUCO did not express an opinion regarding its intent in adopting the rules.  Instead, the PUCO simply stated that the map and the estimate of construction costs were prepared by different people.
  The PUCO added, “While the description and map of the proposed service area contained in Ex. 6 was prepared by a surveying firm retained by the Developer, and not by the engineer who prepared Ex. 7 and 12, it contains no information related to the estimated cost of construction.”
  This is hardly an acknowledgement of a mistake in adopting the rule or that the rule was inconsistent with PUCO intent.  Rather, the PUCO merely recognized that the rule as written could not apply to all circumstances.  The Ohio Wastewater case does not stand for the proposition claimed by the Marketers.

And when the PUCO subsequently changed the rule sua sponte – even though no party had advocated for a change in the rule – the PUCO did not state that the previous rule was adopted by mistake or was contrary to PUCO intent.  The PUCO only recognized that “[t]he same person may not have the expertise to prepare and sign both exhibits.”
  

Further, the nature of rules at issue in Ohio Wastewater can be distinguished from the type of rule at issue in this proceeding.  Ohio Wastewater involved an application to provide sewer service.  The rules at issue were PUCO rules regarding the contents of an application for sewer service.  Waiver of those rules did not have an effect beyond the PUCO’s process.

That is not the situation in the instant case.  Here, the Marketers are seeking to avoid complying with a rule that protects consumers against unlawful changes of their natural gas supplier.  Without the independent third-party verification required by the rule, consumers could be harmed.

The Marketers’ claim that Ohio Wastewater supports their position is wrong.  The PUCO should not follow Ohio Wastewater, as the Marketers recommend.

2.
The Marketers – not OCC or the PUCO – have the burden of proof regarding their application to avoid the consumer protections of the PUCO’s rule.
The Marketers also attempt to turn the burden of proof onto OCC and even the PUCO.  They argue that they should get their waiver because OCC has not explained the PUCO’s intent in adopting the rule, and has not explained why no party to the rulemaking proposed the rule change.  But neither OCC nor the PUCO has the burden of proof in this case.  The Marketers seek the waiver, and they have the burden to show good cause.

As part of that good cause showing the Marketers should show how compliance with the rule is unduly burdensome specifically on them.  The Marketers have not done that.  Instead, they speak in generalities, without providing actual facts to support their claims.  The Marketers claim that they incur extra costs associated with third-party verification,
 but do not quantify those costs.  They also assert that the rule has resulted in consumer complaints,
 but do not provide information regarding the number of such complaints.  In addition, they assert that some consumers have terminated the enrollment process because of the rule,
 but do not quantify the rule’s effect on their sales.
The Marketers have not provided any facts supporting their allegations for the PUCO to determine the extent of any harm to the Marketers in complying with the third-party verification requirement under the rule.  Compliance with any rule may be costly; the focus in a waiver case such as this is whether compliance is unduly burdensome specifically on the company seeking the waiver.  The PUCO must also consider the effect this waiver would have on consumers and the protections they deserve.  This requires facts specific to the company seeking the waiver.  

Through discovery, OCC has sought the type of information the PUCO should have for determining whether compliance with the rule is unduly burdensome on the Marketers.  But the Marketers claim that discovery in this case is premature and have refused to respond to OCC’s discovery requests.
  The PUCO should compel the Marketers to respond to OCC’s discovery and provide the information OCC seeks.

3.
The Marketers have not shown that they are at a competitive disadvantage by providing the consumer protections of third-party verification on calls made by consumers. 
 The Marketers claim that they all suffer the same competitive disadvantage from complying with the rule.  They argue that combination natural gas and electric suppliers must compete for customers with electric suppliers that do not have to comply with the third-party verification requirement.  But the Marketers’ arguments are unconvincing.

First, not all of the Marketers are combination electric and natural gas suppliers.  SouthStar is certified to provide only natural gas in Ohio.
  It competes only with other natural gas suppliers that must also comply with the third-party verification rule.  And because SouthStar does not compete with electric suppliers, any claim that SouthStar is at a competitive disadvantage to electric suppliers is false.

Second, the other Marketers are also not at a competitive disadvantage to other combination suppliers.  Other combination suppliers must also comply with the rule for transactions involving natural gas sales, just as the Marketers do.  

And third, the Marketers that are combination suppliers are not at a competitive disadvantage to electric-only suppliers in transactions that involve only electric supply.  In such cases, neither the Marketers nor the electric-only suppliers must comply with the rule because the rule applies only to natural gas sales.

The Marketers’ claims of competitive disadvantage are baseless.  They have not shown good cause for a waiver of the rule that would diminish consumer protections.

III.
CONCLUSION
Consumers need the protection afforded by the independent third-party verification of their telephonic contacts with natural gas marketers found in Ohio Adm. Code 4901:1-29-06(E).  This is true whether consumers call a marketer or are called by a marketer.  This protection should not be undermined without a showing of good cause, as required by Ohio Adm. Code 4901:1-29-02(C).  The Marketers have not made the requisite showing.  To protect consumers, the PUCO should deny the application.
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