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	This case concerns $14.9 million in above-market Coal Plant Subsidy costs paid by Dayton Power and Light Company’s (“DP&L”) 524,000 consumers.[footnoteRef:2] The evidentiary hearing established that the costs were not prudent, not in the best interests of consumers and not consistent with how a merchant coal plant operator seeking to maximize profits would have operated the plants. For these reasons, the Public Utilities Commission of Ohio (“PUCO”) should disallow all $14.9 million of these unreasonable charges. [2:  Glick Testimony at 6.] 

I. [bookmark: _Toc150780637]INTRODUCTION
A. [bookmark: _Toc150780638]The Coal Plants
The Ohio Valley Electric Corporation (“OVEC”) is jointly-owned by twelve electric utilities and cooperatives in Ohio, Indiana, Michigan, Kentucky, West Virginia, and Virginia.[footnoteRef:3] OVEC owns and operates two 1950s-era, coal-fired power plants (“Coal Plants”): (1) Kyger Creek, a five-unit, 1,086 MW plant in Gallia County, Ohio, and (2) Clifty Creek, a six-unit, 1,303 MW plant, in Jefferson County, Indiana.[footnoteRef:4] The Coal Plants were originally built to provide power for the Piketon uranium enrichment facility.[footnoteRef:5] The Piketon facility ceased enriching uranium, so OVEC ceased selling power to the Department of Energy for the Piketon plant effective September 30, 2003.[footnoteRef:6] [3:  OVEC Annual Report 2022 at 1.]  [4:  Glick Testimony at 8.]  [5:  Id.]  [6:  Id.] 

 	The Coal Plants currently provide output to the twelve utilities in accordance with the terms of the Inter-Company Power Agreement (“Coal Plant Ownership Agreement”).[footnoteRef:7] The Coal Plant Ownership Agreement, signed on July 10, 1953 and then amended on August 11, 2011, governs each company’s rights and duties as to the power produced by the Coal Plants.[footnoteRef:8] OVEC bills the owners for their shares of energy, capacity, and ancillary services under the Coal Plant Ownership Agreement, with each owner’s power sold into the PJM market, and each company receiving the resulting revenues.[footnoteRef:9] DP&L maintains a 4.9% ownership share, is responsible for 4.9% of OVEC’s fixed and variable costs, and is entitled to a 4.9% share of Coal Plant revenues from the PJM markets.[footnoteRef:10] [7:  Id.]  [8:  Id.]  [9:  Id.]  [10:  Id. at 11. ] 

The difference between the Coal Plant costs and the market price received from PJM is passed on consumers as either a charge or a credit through the Reconciliation Rider ( “Coal Plant Subsidy Charge”) that was approved by the PUCO.[footnoteRef:11] The Coal Plants are increasingly uncompetitive because of energy and capacity costs that are significantly higher than market prices and passed on to consumers of DP&L.[footnoteRef:12] DP&L’s operation of the Coal Plants harm Ohio residential utility customers because they are run for lengthy periods when the plants lose money and contribute to air pollution. [11:  Id. at 8.]  [12:  Id. at 10.] 

B. [bookmark: _Toc150780639]The OVEC Operating Committee
	The OVEC Operating Committee’s powers are created from the Coal Plant Ownership Agreement. The Committee is charged with creating operating procedures and maintaining the commitment status of the units. A two-thirds vote is required to change the operating procedures, while changing the wholesale market bidding practices requires a unanimous vote, as follows:[footnoteRef:13] “OVEC will offer the PJM Sponsors’ aggregate share of reserved available energy into PJM’s Day-ahead Energy Market with a Commitment status of “Must Run” (or some other Commitment Status as approved by all Sponsors).”[footnoteRef:14] OVEC interprets this provision to require the OVEC Operating Committee’s unanimous approval to change this bidding practice.[footnoteRef:15] [13:  Cooper Deposition at 90.]  [14:  Amended and Restated ICPA May 19, 2017 at 4 (emphasis added).]  [15:  Cooper Deposition at 88 (emphasis added). ] 

The Coal Plant Ownership Agreement also states that “the Sponsoring Companies collectively shall be entitled to take from [OVEC] and [OVEC] shall be obligated to supply to the Sponsoring Companies any and all Available Power and Available Energy.”[footnoteRef:16] The Sponsoring Companies schedule the delivery of their entitlement of available energy and are able to only schedule a portion of their energy.[footnoteRef:17] If a company does not schedule a portion of its power, then “each such other Sponsoring Company may schedule the delivery of all or any portion of any such unscheduled share of Available Energy in proportion to their Power Participation Ratios.”[footnoteRef:18] [16:  OVEC ICPA at 6. ]  [17:  Id. at 6. ]  [18:  Id. at 6.] 

C. [bookmark: _Toc150780640]The Coal Plant Subsidy Charge
In DP&L’s ESP III, the PUCO allowed DP&L to establish the Coal Plant Subsidy charge to collect its share of OVEC costs netted against the proceeds of selling OVEC’s energy and capacity into the PJM wholesale markets.[footnoteRef:19] [19:  In re Dayton Power and Light Co., Case No. 16-395-EL-SSO (ESP III Case), Opinion and Order at 11 (October 20, 2017).] 

II. [bookmark: _Toc150780641]ARGUMENT 
A. [bookmark: _Toc150780642]DP&L failed to satisfy its burden of demonstrating the plants were operated prudently, in the best interest of consumers and consistent with how a merchant coal plant operator would have bid the plants into the PJM Day-Ahead Energy Market.

DP&L has the “burden of proof in demonstrating that bidding behavior is prudent and in the best interest of retail ratepayers.”[footnoteRef:20] The Coal Plants caused DP&L to incur $14.9 million in above-market costs during the audit period, due to a failure to manage plant operations prudently and in the best interests of consumers.[footnoteRef:21] These costs are being sought for collection from DP&L’s consumers.  [20:  In the Matter of the Application Seeking Approval of Ohio Power Company’s Proposal to Enter into an Affiliate Power Purchase Agreement for Inclusion in the Power Purchase Agreement Rider, Case No. 14-1693-EL-RDR, Opinion and Order at 89 (March 31, 2016). ]  [21:  Glick Testimony at 29. ] 

1. [bookmark: _Toc150780643]Running the plants at all times, even when variable fuel and O&M exceeded the market price of the electricity produced, was not prudent or in the best interest of consumers.
During several months of the audit period, the Coal Plants’ variable operating costs (fuel and variable O&M) exceeded the market price of the electricity generated by the fuel.[footnoteRef:22] Running the Coal Plants at all times led to $14.9 million in above-market costs for DP&L’s consumers.[footnoteRef:23] This was not prudent or in the best interest of DP&L’s consumers. [22:  Glick Testimony at 29.]  [23:  Id.] 

The electricity generated by the Coal Plants is sold into the PJM Day-Ahead Energy Market and the PJM revenues are netted against the Coal Plant operating costs.[footnoteRef:24] A plant operator must choose whether to offer electricity into the PJM Day-Ahead Energy Market under a must-run or economic commitment status. “Must-run” commitment means the plant will run even when its operating costs exceed the value of the energy produced.[footnoteRef:25] “Economic” commitment means that the plant will operate only when market prices for electricity exceed the plant’s operating costs.[footnoteRef:26]  [24:  Glick Testimony at 8.]  [25:  Seryak Testimony at 13.]  [26:  Glick Testimony at 16. ] 

OMAEG Witness Seryak testified that when the PUCO approved the Coal Plant Subsidy charge, costs were projected to be offset by future-year credits,[footnoteRef:27] so the PUCO found the Coal Plant Subsidy charge “will benefit customers because it will act as a hedge which will mitigate spikes in market prices” and is thus “in the public interest.”[footnoteRef:28] The credits which DP&L led the PUCO to expect have never materialized,[footnoteRef:29] so “the [Coal Plant Subsidy charge], …is not functioning as a “financial hedge that mitigates spikes in market prices”[footnoteRef:30] and “thus promote[s] rate stability.”[footnoteRef:31] Therefore, the Coal Plant  [27:  Seryak Testimony at 9.]  [28:  Seryak Testimony at 4 citing In the Matter of the Application of Dayton Power and Light Company to Establish a Standard Service Offer in the Form of an Electric Security Plan, Case No. 16-395-EL-SSO (hereinafter, AES ESP III Case), Opinion and Order at ¶¶ 14, 63, 119 (October 20, 2017) (hereinafter, AES ESP III Order).]  [29:  Seryak Testimony at 4.]  [30:  Seryak Testimony at 4 citing AES ESP III Order at ¶¶ 27, 63.]  [31:  Seryak Testimony at 4 citing AES ESP III Case, AES Ex. 3 at 14 (Schroder Direct) (March 22, 2017); see also AES ESP III Order at ¶ 63. ] 

Subsidy charge is not functioning as a “rate stability charge,”[footnoteRef:32] and the costs collected through the Coal Plant Subsidy charge during the audit period are unreasonable, imprudent, and not in consumers’ best interests. [32:  Seryak Testimony at 4 citing In the Matter of the Application Seeking Approval of Ohio Power Company’s Proposal to Enter into an Affiliate Power Purchase Agreement for Inclusion in the Power Purchase Agreement Rider, Case Nos. 14-1693-EL-RDR, et al., Opinion and Order at 83, 102 (March 31, 2016) (hereinafter, AEP Rider PPA Order); In the Matter of the Application of Duke Energy Ohio, Inc., for Authority to Establish a Standard Service Offer Pursuant to R.C. 4928.143 in the Form of an Electric Security Plan, Accounting Modifications, and Tariffs for Generation Service, Case Nos. 17-1263-EL-SSO, et al., Opinion and Order at ¶¶ 265, 294 (December 19, 2018) (hereinafter, Duke Rider PSR Order).] 

As shown in the following table (which represents OVEC’s total output for each year), OVEC’s costs were about $750 million above market prices during the four years preceding the 2019 audit year.[footnoteRef:33] [33:  Glick Testimony at 18.] 

[bookmark: _Ref84835999][bookmark: _Toc86058198]Table 2: OVEC power costs and revenues under the OVEC Agreement vs. market prices
	 
	MWh Electricity
	Total OVEC
Charges billed
($Million)
	OVEC
($/MWh)
	Energy and capacity market value*
($/MWh)
	Total above- market costs ($Million)

	2015
	8,681,829
	$559.10
	$64.40
	$44.61
	($171.85)

	2016
	9,946,877
	$571.70
	$58.66
	$38.50
	($200.55)

	2017
	11,940,259
	$636.30
	$54.27
	$37.85
	($196.00)

	2018
	12,146,856
	$644.10
	$54.29
	$44.28
	($121.56)

	2019
	11,238,298
	$640.80
	$57.04
	$35.91
	($237.45)

	2020
	9,033,056
	$605.30
	$67.00
	$31.76
	($318.41)

	Total
	62,987,175
	 $3,657.30 
	 $355.66 
	 $232.91 
	($1,245.82)


Note: 2015-2020 based on AEP costs from PUCO Case Nos. 18-104-EL-RDR et al.
OCC witness Ms. Glick testified that DP&L collected $14.9 million in above-market electricity costs in 2019.[footnoteRef:34] During the entire audit period, OVEC’s costs exceeded the market price of the electricity OVEC generated, as shown on the chart below: [34:  Id. at 6.] 

[bookmark: _Ref91167563]Figure 2: All-in OVEC cost/revenue for energy, ancillary services, and capacity compared to PJM market revenue from Nov 2018-Dec 2019
[image: A graph showing the cost of a company
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Source: DP&L Response to OCC INT-04-04, Attachment 1 (Redacted); DP&L Response to OCC INT-04-08, Attachment 1.

Running the Coal Plants when their fuel and variable O&M costs exceeded the market price of the electricity generated was not prudent or in the best interest of consumers. “If a competitive enterprise tried to impose on its customers costs from imprudent actions, the customers could take their business to a more efficient provider. A utility’s ratepayers have no such choice.”[footnoteRef:35] The United States Supreme Court long ago ruled: [35:  Long Island Lighting Co., Case No. 27563, 71 PUR 4th 262 (N.Y. Pub. Serv. Comm’n,)(November 16, 1985). ] 

[T]he rights of the public would be ignored if rates for the transportation of persons or property on a railroad are exacted without reference to the fair value of the property used for the public, or the fair value of the services rendered, but, in order simply that the corporation may meet operating expenses, pay the interest on its obligations, and declare a dividend to stockholders.[footnoteRef:36] [36:  Smith v. Ames, 169 U.S. 466, 544 (1898).] 

	Applying this ruling here, DP&L’s consumers’ rights were violated and ignored.  DP&L collected the Coal Plant Subsidy charge without reference to the fair value of the electricity generated by the Coal Plants. To the contrary, DP&L ran the plants at a loss to “meet operating expenses pay the interest on its obligations, and declare a dividend to stockholders.”[footnoteRef:37]  [37:  Id.] 

It is not in consumers’ best interest to allow DP&L to collect these above-market electricity costs which could have been easily avoided by bidding the plants into the Day-Ahead market with an “Economic” commitment status. The PUCO should disallow these costs. 
[bookmark: _Toc150780644]2.	To the detriment of consumers, DP&L failed to act consistently with how merchant coal plant operators participating in a competitive market and seeking to maximize profits would have acted. 
The PUCO has stated: “Retail cost recovery may be disallowed as a result of the annual prudency review if the output from the units was not bid in a manner consistent with participation in a broader competitive marketplace of sellers attempting to maximize revenues.”[footnoteRef:38] While market forces impose prudency on sellers attempting to maximize revenues in a competitive market, “[m]anagement of unregulated business subject to the free interplay of competitive forces have no alternative to efficiency. If they are to remain competitive, they must constantly be on the lookout for cost economies and cost savings. Public utility management, on the other hand, does not have quite the same incentive.”[footnoteRef:39]  [38:  In the Matter of the Application Seeking Approval of Ohio Power Company’s Proposal to Enter into an Affiliate Power Purchase Agreement for Inclusion in the Power Purchase Agreement Rider, Case No. 14-1693-EL-RDR, Opinion and Order at 89 (March 31, 2016). ]  [39:  Midwestern Gas Transmission Co. v. E. Tenn. Nat. Gas Co., 36 FPC 61, 70, 64 P.U.R.3d 433 (1966), aff'd sub nom. Midwestern Gas Transmission Co. v. FPC, 388 F.2d 444 (7th Cir. 1968).] 

DP&L and OVEC have no disincentive to incur above-market costs. DP&L above-market costs are passed to consumers through the Coal Plant Subsidy charge. Committing the Coal Plants as must-run caused the $14.9 million in above-market costs.[footnoteRef:40] In a competitive market, an unprofitable market participant (i.e., with costs above the market price) would be unable to impose those above-market costs on customers, who “could take their business to a more efficient provider.”[footnoteRef:41]  [40:  Glick Testimony at 29. ]  [41:  Long Island Lighting Co.] 

Table 8 below summarizes how merchant coal plants are committed in the Day-Ahead Energy Market for the Midcontinent Independent Transmission System Operator (“MISO”), a market fundamentally similar to PJM.[footnoteRef:42] Running the Coal Plants when costs exceed market prices is similar to a merchant plant operating unprofitably (i.e., revenue is insufficient to cover cost). Table 8[footnoteRef:43] shows the limited number of merchant utilities using must-run commitment and operating unprofitably (3% during 2017-2020), . This shows that DP&L and OVEC’s use of must-run commitment at all times was inconsistent with the practice followed by merchant operators seeking to maximize profits. [42:  Transcript Part 2 at 297.]  [43:  OMAEG Evidentiary Hearing Exhibit at 11.] 

[image: ]
Electric utilities operate their own power plants using economic dispatch principles that are intended to assure consumers receive a least-cost supply of electricity. Duke Energy Indiana uses a daily economic analysis which compares the plants’ operating costs to the expected revenues in the Day-Ahead Energy Market.[footnoteRef:44] Duke uses this economic analysis to make an informed decision as to whether to select must-run or economic commitment.[footnoteRef:45] [44:  Id.]  [45:  Id.] 

AES Indiana, DP&L’s affiliate considers economic factors, such as the predicted prices in the near future market, and the avoidance of start-up costs; operational factors such as the time and manpower required to bring units back on-line, plant limitations, and wear and tear of cycling units designed for long-term base load operations, and system reliability.[footnoteRef:46] The process “looks at the predicted economic performance of each generating unit over a period of one week when deciding whether to commit the unit.”[footnoteRef:47] The startup cost necessary to restart the unit is also considered as well as reliability, price certainty from running generation, and opportunities from participating in both Day- Ahead and Real-Time energy markets.[footnoteRef:48]  [46:  Id.]  [47:  Id. ]  [48:  Id.] 

The MISO report and the examples provided by Duke Indiana and AES Indiana show that using economic commitment is consistent with participation in a broader competitive marketplace of sellers attempting to maximize revenues.”[footnoteRef:49] In the present case, however, the Coal Plants were committed on must-run status absent a unanimous decision by the OVEC Operating Committee to change the commitment status.[footnoteRef:50] This must-run commitment strategy was imprudent, was not in the best interest of consumers and was inconsistent with how other operators seeking to maximize revenues operate their plants. The PUCO should therefore disallow the $14.9 million in above-market electricity costs. [49:  In the Matter of the Application Seeking Approval of Ohio Power Company’s Proposal to Enter into an Affiliate Power Purchase Agreement for Inclusion in the Power Purchase Agreement Rider, Case No. 14-1693-EL-RDR, Opinion and Order at 89 (March 31, 2016). ]  [50:  Cooper Deposition at 88 (emphasis added).] 

B. [bookmark: _Toc150780645]DP&L’s position that, as a minority owner of the Coal Plants, it is not responsible for PJM bidding practices by the OVEC Operating Committee, is contrary to PUCO precedent.
David Crusey, Senior Director, Risk Managements and Continuity for AES US Thermal and Utility businesses, testified that “the procedures for operating OVEC are set by the Board or by the Operating Committee.” and DP&L has no ability to exert unilateral control or force OVEC operational decisions.[footnoteRef:51] [51:  Testimony of David Crusey at 5 (September 12, 2023).] 

The PUCO has repeatedly held, however, that minority power plant owners are responsible for imprudent actions by the plant operator or outside third-party contractors. For example, in In re Zimmer Nuclear Power Plant,[footnoteRef:52] The Cincinnati Gas & Electric Company (“CG&E”), The Dayton Power and Light Company (“DP&L”) and Columbus & Southern Ohio Electric Company (“AEP”) agreed to jointly own the Zimmer nuclear power plant as follows: CG&E (46.5%); DP&L (28.1%) and AEP (25.4%).[footnoteRef:53] CGL&E managed the plant construction process.[footnoteRef:54]  [52:  Case No. 84-1187-EL-UNC, 1985 Ohio PUC LEXIS 9 (November 26, 1985).]  [53:  Id.]  [54:  Id.] 

Huge cost overruns occurred during construction due, in part, because the Nuclear Regulatory Commission implemented new safety requirements following the Three Mile Island incident.[footnoteRef:55] The PUCO disallowed $861 million in plant costs and divided the disallowance among the minority owners according to their ownership share. The fact that each company was only a minority owner and the fact that DP&L and AEP played no role in the plant construction did not matter. [55:  Id.] 

A similar outcome occurred in In re Perry Nuclear Power Station.[footnoteRef:56] The Perry plant was owned by: The Cleveland Electric Illuminating Company (“CEI”), The Toledo Edison Company (“TE”) Ohio Edison Company (“OE”), Pennsylvania Power Company and Duquesne Light Company.[footnoteRef:57] This was before these companies joined to form FirstEnergy. The Ohio companies owned the following percentages: CEI – 31.11%, OE – 30% and TE – 19.91%.[footnoteRef:58] CEI was the managing partner.[footnoteRef:59]  [56:  Case No. 85-521-EL-COI, 1988 Ohio PUC LEXIS 1269, Opinion and Order (January 12, 1988).]  [57:  Id. at 3. ]  [58:  Id.]  [59:  Id.] 

When the PUCO decided the case, plant construction costs were about $4.3 billion over budget.[footnoteRef:60] The PUCO disallowed about $627 million in costs due to imprudence and allocated the disallowance to each company in proportion to their ownership shares.[footnoteRef:61] The utilities argued that a contractor’s negligence caused a portion of the cost overruns; however, the PUCO imputed the contractor’s negligence to each of the utilities.[footnoteRef:62] [60:  Id. at 18.]  [61:  Id.]  [62:  Id. at 57-58.] 

The PUCO should follow precedent and hold DP&L accountable for the OVEC Operating Committee’s actions. OVEC only has minority owners, such that no one would ever be responsible for the OVEC Operating Committee’s imprudent bidding behavior if Mr. Crusey’s viewpoint prevailed. DP&L’s argument that it is not responsible for the OVEC Operating Committee’s bidding behavior must fail because it is inconsistent with past Ohio precedent involving the Zimmer and Perry nuclear power plants. And it is bad public policy that harms consumers. 
C. [bookmark: _Toc150780646]The PUCO should disallow DP&L’s collection of costs for OVEC’s advance repayment of debt because OVEC’s advance repayment of debt is not a current operating cost that consumers must bear.
During the audit period, OVEC collected $30 million for “advance billing of debt reserve.”[footnoteRef:63] DP&L’s 4.9% share of $30 million is $1.470,000. If the PUCO does not disallow the entire $14.9 million in above-market electricity costs, the PUCO should disallow the $1,470,000 because it does not represent a current OVEC operating cost.  [63:  OVEC Annual Report 2019 at 6.] 

The PUCO Order approving the Coal Plant Subsidy charge allows DP&L to collect “the net proceeds from selling OVEC energy and capacity into the PJM marketplace and OVEC costs.”[footnoteRef:64] The “OVEC costs” which DP&L is authorized to collect should be interpreted as current operating costs, not future costs associated with paying down debt. . If not interpreted in this fashion, DP&L could pay off its entire share of OVEC’s debt at once. This would be unreasonable and would violate the concept of intergenerational equity – which holds that current consumers should only be responsible to pay current costs.[footnoteRef:65]  [64:  In re Dayton Power and Light Co., Case No. 16-395-EL-SSO (ESP III Case), Opinion and Order at 11 (October 20, 2017)]  [65:  In re Review of the 2005 Annual Automatic Adjustment of Charges for All Elec. & Gas Utils., 768 N.W.2d 112.] 


III. [bookmark: _Toc150780647]CONCLUSION
	Clearly DP&L failed to operate the Coal Plants prudently, in the best interest of consumers and consistent with practices followed by merchant plant operators seeking to maximize revenues. The PUCO should therefore disallow the $14.9 million in above-market Coal Plant Subsidy charges charge.
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Table 8: Coal-Fired Resource Operation and Profitability
2017-2022
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