IN THE PUBLIC UTILITIES COMMISSION OF OHIO

	BUCKEYE ENERGY BROKERS, INC.,

                     Complainant,

v.

PALMER ENERGY COMPANY,

                    Respondent.
	)
)
)
)
)
)
)
)
)
	CASE NO. 10-0693-EL-CSS




COMPLAINANT’S APPLICATION FOR REHEARING

Pursuant to R.C. 4903.10, Complainant Buckeye Energy Brokers, Inc. (“Buckeye”) hereby submits this Application for Rehearing with respect to matters determined in the above-captioned proceeding by the Public Utilities Commission of Ohio (the “Commission”) in its November 1, 2011 Opinion and Order (the “Opinion and Order”).  This application is timely submitted in accordance with R.C. 4903.10 and its submission satisfies the jurisdictional prerequisites for appeal to the Ohio Supreme Court as provided in R.C. 4903.11 through 4903.13.

Buckeye respectfully requests rehearing of the matter heard by the Commission on April 11, 2011 and April 20, 2011, and briefed by the parties thereafter, because the following grounds demonstrate that the decision of the Commission in favor of Respondent Palmer Energy Company (“Palmer”) is unreasonable or unlawful.

1. The Commission exceeded its powers and jurisdiction in the Opinion and Order by effectively creating a consultant loophole which is not provided for by the General Assembly in either R.C. 4928.01 et seq. or R.C. 4929.01 et seq. (the “Certification Statutes”).

2. The Commission’s Opinion and Order is internally inconsistent in its interpretation and application of the terms “competitive service” and “arranging” and its creation of the consultant loophole.

3. The Commission attempts to define the activities of a consultant in its Opinion and Order, despite admitting that the Commission’s rules contain an ambiguity relative to distinguishing the activities of consultants and brokers.

4. The Commission attempted to define the activities of a consultant under its rules, despite the fact that the Commission’s rules do not even contain the term consultant.

5. The Commission erred by finding that “arranging,” as defined by the Certification Statutes, must exceed the level of involvement of a consultant when that is not a reference point under the Certification Statutes.

6. The Commission erred by using the actions of a consultant as a reference point for what constitutes arranging, without any support under the Certification Statutes.

7. The Commission erred by finding that actions taken by a consultant and actions that are competitive services are mutually exclusive, without any support under the Certification Statutes.

8. The Commission erred by excluding certain actions from the definition of “arranging,” including Palmer’s admitted participation in the request for proposal (“RFP”) process on behalf of all its customers.

9. The Commission erred by failing to adequately consider the significance of the mode of Palmer’s compensation when determining that Palmer was acting as a consultant as opposed to a broker – a matter which was considered significant by Mr. Centolella in his dissenting opinion.

10. The Commission erred by finding that Palmer’s numerous admissions that it is a broker, which are contained in its website, its company letterhead, and its certification application, are merely circumstantial evidence, as opposed to admissions against interest, which are direct, conclusive and binding evidence establishing Palmer’s true broker status.

11. The Commission erred by finding that Palmer’s 2010 applications for certification were merely anticipatory of future actions, as opposed to a corrective measure designed to cut its losses for its failure to follow the law and become certified in the past.

12. The Commission erred by finding that Buckeye failed to meet its burden of proof that Palmer was engaging in competitive services and arranging for the provision of CRES or CRNGS prior to receiving its certification.

13. The Commission erred by finding that Buckeye failed to meet its burden of proof, especially where it is the Commission’s rulings on discovery issues and the trial subpoena that effectively prevented Buckeye from presenting all of the available evidence and rewarded Palmer’s stonewalling of the discovery and trial process.

These grounds are further explained in and supported by the supporting Memorandum filed simultaneously herewith, which is hereby incorporated into this Application.  

For all of these reasons, Buckeye requests a rehearing on all of the issues decided against Buckeye in the Commission’s November 1, 2011 Opinion and Order.
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Buckeye Energy Brokers, Inc.

Certificate of Service


I certify that a true and accurate copy of the foregoing Complainant’s Application for Rehearing was served upon Mr. M. Howard Petricoff, Esq. and Mr. Stephen M. Howard, Esq., Vorys, Sater, Seymour & Pease LLP, 52 E. Gay Street, P.O. Box 1008, Columbus, Ohio 43215 by email and ordinary U.S. Mail this 1st day of December, 2011.








/s/Matthew Yackshaw











Matthew Yackshaw (#0019252)
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� Buckeye does not seek rehearing on the issue decided in its favor dismissing Palmer’s Counterclaim.
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