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APPLICATION FOR REHEARING 

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL


The Office of the Ohio Consumers’ Counsel (“OCC”), representing 1.3 million residential customers of Ohio Power Company (the “Utility” or “AEP Ohio”) applies for rehearing of the December 12, 2012, Entry on Rehearing (“December 12 Entry”) issued by the Public Utilities Commission of Ohio (“Commission” or “PUCO”).  Through this Application for Rehearing, the OCC seeks to protect customers from paying hundreds of millions of dollars in unjust and unreasonable rates for capacity charges set by the PUCO in this case.


Under R.C. 4903.10 and Ohio Admin. Code 4901-1-35, the December 12, 2012 Entry was unjust, unreasonable, and unlawful because:
A. The PUCO erred in finding, for the first time in this case, that there were ‘reasonable grounds’ for a complaint pursuant to R.C. 4905.26, and that finding was not supported by sufficient evidence, showed misapprehension or mistake, and was an attempt to cure the error after the fact.

An explanation of the basis for this Application for Rehearing is set forth in the attached Memorandum in Support.  Consistent with R.C. 4903.10 and the claim of error above, the PUCO should modify its Entry. 

Respectfully submitted,

BRUCE J. WESTON

OHIO CONSUMERS’ COUNSEL

/s/ Kyle L. Kern_______________

Kyle L. Kern, Counsel of Record

Melissa R. Yost

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800

Columbus, Ohio 43215-3485

614-466-9585 (Kern Telephone)

614-466-1291 (Yost Telephone)
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MEMORANDUM IN SUPPORT

I.
INTRODUCTION


The PUCO’s December 12, 2012 Entry presents significant issues with respect to its use of R.C. 4905.26 as authority for its decisions in this proceeding.  Under R.C. 4905.26, the PUCO must find that there are reasonable grounds for a complaint prior to setting a matter for hearing.  But in the Commission’s December 12, 2012 Entry, the PUCO attempts to further support its decision in this case by “clarifying” that it found – in the rehearing phase – that there were reasonable grounds for complaint that AEP Ohio’s proposed capacity charge may have been unjust or unreasonable.
 This clarification is not supported by sufficient evidence or Commission findings, is well after-the-fact, and procedurally flawed. Accordingly, OCC requests rehearing on this issue.

II.
Standard of Review


Applications for rehearing are governed by R.C. 4903.10.  This statute provides that any party may apply for rehearing on matters decided by the Commission within thirty days after an order is issued.
  An application for rehearing must be written and must specify how the order is unreasonable or unlawful.
  


In considering an application for rehearing, the Commission may grant rehearing requested in an application, if “sufficient reason therefore is made to appear.”
  If the Commission grants a rehearing and determines that its Order is unjust or unwarranted, or should be changed, it may abrogate or modify the Order.
   Otherwise the Order is affirmed.   


OCC meets both the statutory conditions applicable to an applicant for rehearing pursuant to R.C. 4903.10 and the requirements of the Commission’s rule on applications for rehearing.
  OCC is a party to the case.  Its motion to intervene was granted by the Commission.
  Additionally, OCC actively participated in this case, and thus, may apply for rehearing under R.C. 4903.10.  OCC respectfully requests that the Commission determine that OCC has shown “sufficient reason” to grant rehearing on the matters specified below.  

III.
ARGUMENT

A.
The PUCO Erred In Finding, For The First Time In This Case, That There Were ‘Reasonable Grounds’ For A Complaint Pursuant To R.C. 4905.26, And That Finding Was Not Supported By Sufficient Evidence, Showed Misapprehension Or Mistake, And Was An Attempt To Cure The Error After The Fact.

The Commission “clarifies” in its December 12, 2012 Entry that there “were reasonable grounds for complaint that AEP-Ohio’s proposed capacity charge may have been unjust or unreasonable.”
  And the Commission asserts that “there is no precedent requiring the Commission to use rote words tracking the exact language of the statute in every complaint proceeding.”
  Far from using rote words, the Commission did not cite to any of the standards in R.C. 4905.26 (or even cite to 4905.26 as precedent) until after the case was fully litigated, and subject to applications for rehearing—nearly two years later. The PUCO therefore lacks jurisdiction. 


 A complaint proceeding under R.C. 4905.26 may be initiated by the PUCO.
  However, R.C. 4905.26 requires that it can only be done “if it appears that reasonable grounds for complaint are stated.”  Then “the commission shall fix a time for hearing and shall notify complainants…thereof.”
  Here though, the Commission never initially established that reasonable grounds existed for a complaint to go forward, when it opened up its investigation in December, 2010.  Instead, the Commission “clarified” – two years later in its December 12, 2012 Entry – that reasonable grounds for a complaint were set-forth in its December 8, 2010 Entry in this case.
  

But a review of that December 8, 2010 Entry shows that there was no finding of reasonable grounds.
  In fact, there are only two findings in the PUCO’s December 8, 2010 Entry.  First, the Commission stated that it is adopting as a state compensation method for AEP-Ohio the current capacity charges set in the PJM auction (i.e. Reliability Pricing Model “RPM” market-based pricing).
  Second, the Commission found that “a review is necessary in order to determine the impact of the proposed change
 to AEP-Ohio’s capacity charges.”
  
But neither of these findings establishes that there are reasonable grounds for a complaint to proceed on the basis that the newly adopted state compensation mechanism (RPM market-based capacity) may be unjust and unreasonable.  To the contrary, the Commission’s December 8, 2010 Entry actually adopts market-based RPM capacity pricing as the state compensation mechanism.
  Thus the Commission’s “clarification” included in its December 12, 2012 Entry is not supported by a review of past Commission findings, specifically the December 8, 2010 Entry.  Accordingly, the Commission’s finding included in its December 12, 2012 Entry is a product of misapprehension or mistake.
  As such, the PUCO’s December 12, 2012 Entry is unreasonable and unlawful.
   And because the PUCO failed to meet the requirements of R.C. 4905.26, it has no jurisdiction to change the capacity rates, as it ultimately did. 

 
The case law amplifying R.C. 4905.26 is abundantly clear.
  The Ohio Supreme Court has held that “[n]otwithstanding the broad scope of the statute…the “reasonable grounds for complaint” requirement of R.C. 4905.26 must be met before the PUCO is required to order a hearing. That requirement applies whether it is the PUCO, or any other party, which initiates the proceeding under R.C. 4905.26.”
  
And the Supreme Court of Ohio has held that reasonable grounds for the complaint must be included therein: “R.C. 4905.26 requires that reasonable grounds for complaint be stated . . . This prerequisite should apply whether the Commission begins such a proceeding on its own initiative or on the complaint of another party.”
 Prerequisite means that finding reasonable grounds for a complaint is a requirement or condition that must be satisfied prior to an evidentiary hearing.


In Western Reserve Transit Authority v. Public. Utilities Com., the Supreme Court of Ohio found that although the procedural requirements contained in R.C. 4905.26 were clear, they were not observed by the Commission in that case.
   Because the Commission failed to meet those requirements the Supreme Court of Ohio reversed the Commission.  Specifically, in Western Reserve, the Commission, after considering a Complaint filed by Western Reserve Transit Authority stopped short of meeting the statute when it found: “(2) [i]t appears that, pursuant to Section 4905.26, Revised Code, there may be reasonable grounds for the complaint stated within the complaint.”
  The Court held that such a “tentative” finding for “reasonable grounds” was not sufficient to meet the requirements of R.C. 4905.26.
  In other words, reasonable grounds for a complaint must actually exist before the PUCO can order a hearing pursuant to R.C. 4905.26.
  But in the current proceeding, the PUCO “clarified” that there are reasonable grounds two years later, in response to applications for rehearing.  It clearly did not make such a finding in its December 8, 2010 Entry. 

As stated above, the Commission now contends that its December 8, 2010 Entry is indicative that the Commission found reasonable grounds for a complaint that the proposed changes to AEP Ohio’s capacity charge may be unjust or unreasonable.
  But such an allegation is inconsistent with the findings in the December 8, 2010 Entry
 (as previously explained) as well as a later Attorney Examiner Ruling.  To this end, on August 11, 2012, the Attorney Examiner established a procedural schedule setting the case for hearing, with the stated purpose to “establish an evidentiary record on a state compensation mechanism.”
   In addition, the Commission ordered “[i]nterested parties [to]develop an evidentiary record on the appropriate capacity cost pricing/recovery mechanism including, if necessary, the appropriate components of any proposed capacity cost recovery mechanism.”
 Thus, the “reasonable grounds” alleged to be found in the Commission’s December 8, 2010  Entry (to examine AEP Ohio’s proposed capacity charge) were clearly intended to be developed through the evidentiary hearing where an evidentiary record on the state compensation mechanism would be developed.  But this is inconsistent.
Finally, regulated rates, outside of an Electric Security Plan (“ESP”) proceeding, can only be changed in one of two ways – through the filing of a rate case under R.C. 4909.18, or through the filing of a complaint case under R.C. 4905.26.  In its October 17, 2012 Entry, the Commission found that it had authority under R.C. 4905.26 to set the newly adopted capacity rate for AEP Ohio.   But the Commission never properly determined, when it initiated the complaint case, that the capacity rates may be unjust and unreasonable.  That failure means that the Commission was without jurisdiction to ultimately change the capacity rates that AEP Ohio receives.  

Moreover, the Commission, in establishing new capacity rates, never made the ultimate finding that the rates were unjust or unreasonable in order to justify a change in a rate under R.C. 4905.26.  That is, the PUCO never found that PJM RPM prices are unjust or unreasonable. Yet this is exactly what is required before a rate change may be ordered under R.C. 4905.26.  The Commission found that a state compensation mechanism “based on RPM pricing could risk an unjust and unreasonable result for AEP-Ohio.”
  The Commission’s finding equates merely to a finding that the RPM pricing may be unjust and unreasonable.  It therefore falls short of a determination that RPM-based capacity rates are in fact unjust and unreasonable, as indicated by the concurring opinions of Commissioners Porter and Slaby.  In those concurring opinions the Commissioners claim that “[o]ur opinion of this result, in this case, should not be misunderstood as it relates to RPM; by joining the majority opinion we do not, in any way, agree to any description of RPM-based capacity rates as being unjust or unreasonable.”
 

But the Commission’s December 12, 2012 Entry states: 

…the Commission may establish new rates under Section 4905.26, Revised Code, if the existing rates are unjust and unreasonable, which is exactly what has occurred in the present case. In the Interim Relief Entry, the Commission determined that RPM-based capacity pricing could risk an unjust and unreasonable result for AEP-Ohio and subsequently confirmed, in the Capacity Order, that such pricing would be insufficient to yield reasonable compensation for the Company’s capacity service.

Again, R.C. 4905.26 requires that reasonable grounds are found that a rate is unjust or unreasonable.  It is not enough that the rates “may” be unjust and unreasonable.  The Commission attempts to rectify its decision by stating that reasonable grounds existed to examine AEP Ohio’s proposed cost-based capacity charge, but the Entries speak for themselves.  The Commission’s assertion that it found RPM capacity to be unjust and unreasonable is unsound because there had to be reasonable grounds that RPM capacity prices are unjust and unreasonable.  There were not.

Iv.
CONCLUSION

To protect customers, the Commission should grant OCC’s application for rehearing and modify its December 12, 2012 Entry. 

Respectfully submitted,
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/s/ Kyle L. Kern_______________

Kyle L. Kern, Counsel of Record
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� OCC files this Application for Rehearing in an abundance of caution without conceding that this additional Application for Rehearing is a prerequisite for appeal under Ohio law.





� In the Matter of the Commission Review of the Capacity Charges of Ohio Power, Company and Columbus Southern Power Company, Case No. 10-2929-EL-UNC, Entry at 9 (December 12, 2012). 


� R.C. 4903.10.  


� Id.


� Id.


� Id.


� See Ohio Adm. Code 4901-1-35.


� Entry at 3 (August 11, 2011).  


� Entry at 9 (December 12, 2012). 


� Id.


� Id.  


� The Commission has held “Section 4905.26, Revised Code, permits customers to file complaints or objections to any rate or classification of a utility and, if reasonable grounds are shown, the Commission will set the matter for hearing and the burden of proof shall be upon the complainant” (emphasis added).  1990 Ohio PUC LEXIS 947 (Ohio PUC 1990) at 11.


� Entry at 9 (December 12, 2012).


� A review of the December 8, 2010 Entry also shows that the Commission relied only on Sections 4905.04, 4905.05, and 4905.06 of the Revised Code to grant the Commission authority in this proceeding.


� Entry at 2 (December 8, 2010).


� The “proposed change” referred to AEP’s application at FERC to establish cost based rates.  


� Id.


� Id.


� See, e.g., Delphos v. Pub. Util. Comm., (1955), 137 Ohio St. 422.  


� See New York Centr. R. Co. v. Railroad Commission (1907), 6 Ohio N.P. 273.


� See, e.g., (where the PUCO has previously found that R.C. 4905.26 “requires that the Commission shall set such a complaint for hearing only when reasonable grounds for a complaint are stated.”�  


� Allnet Communications Services, Inc. v. Public Utilities Com., 32 Ohio St. 3d 115, 117 (Ohio 1987), citing to Ohio Utilities Co. v. Pub. Util. Comm. (1979), 58 Ohio St. 2d 153, 12 O.O. 3d 167, 389 N.E. 2d 483 (emphasis added).


� Ohio Utilities Co. v. Pub. Util. Comm., 58 Ohio St. 2d 154 (1979) (emphasis added).  


� Western Reserve Transit Authority v. Public Utilities Com., 39 Ohio St. 2d 16 �HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=le&search=39+Ohio+St.+2d+16" \o "Clicking this link retrieves the full text document in another window" \t "x"��(Ohio 1974)�, at *19.


� Id. at *2.


� Id. at *19.


� Ohio Utilities Co. v. Pub. Util. Comm., 58 Ohio St. 2d 154 (1979).


� Entry at 9 (December 12, 2012) .


� There the Commission set RPM priced capacity as the state compensation mechanism.  Presumably, the Commission would not establish a rate that is unjust or unreasonable and in the very same order find that the rate it just set may be unjust and unreasonable.  But this is exactly what the Commission’s argument boils down to.   


� In the Matter of the Commission Review of the Capacity Charges of Ohio Power, Company and Columbus Southern Power Company, Case No. 10-2929-EL-UNC, Entry at 2, August 11, 2012.


� Entry at 4 (March 14, 2012).


� October 17, 2012 Entry at 18 (emphasis added).


� Opinion and Order at 1 (July 2, 2012), concurring opinion.


� Entry at 9 (December 12, 2012) (emphasis added).
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