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I. [bookmark: _Toc30075653][bookmark: _Toc103677690][bookmark: _Toc132876346]INTRODUCTION
Marketer Santanna says its request for a waiver from state consumer protection rules is “pro-consumer.”[footnoteRef:2] Yet, in a decidedly anti-consumer move, Santanna now seeks to silence the consumers’ voice (OCC), by opposing OCC’s intervention. OCC is the state legal advocate for the residential consumers who will be subjected to Santanna’s marketing.[footnoteRef:3] Denying residential consumers their voice, through OCC, is not “pro-consumer.” It is a red flag for consumers. Santanna’s opposition to OCC’s intervention should be summarily rejected by the PUCO.  [2:  Santanna Amended Application (April 12, 2023), at 2; Santanna Memorandum Contra OCC’s Motion to Intervene (April 13, 2023), at 1, 6, 7. ]  [3:  R.C. Chapter 4911.] 

Santanna has now distinguished itself from other marketers by opposing OCC’s intervention in a waiver case and wasting state government’s time on long-resolved issues of participation in PUCO proceedings by OCC and others. Santanna’s ill-framed opposition to the consumer advocate’s role was resolved in favor of intervention decades ago in the 1983 intervention reform law, R.C. 4903.221. 
OCC also invites the PUCO’s attention to a Supreme Court of Ohio decision[footnoteRef:4] overturning a PUCO denial of OCC’s intervention, which OCC cited in its motion and Santanna did not address. In a case finding that the PUCO abused its discretion in denying OCC intervention, the Court held that “intervention ought to be liberally allowed so that the positions of all persons with a real and substantial interest in the proceedings can be considered by the PUCO.”[footnoteRef:5] In the “absence of some evidence in the record calling those claims into doubt or showing that intervention would unduly prolong or delay the proceedings, intervention should [be] granted.”[footnoteRef:6] Santanna ignores this well-known precedent. Denying OCC intervention for consumers regarding Santanna’s request for a waiver of consumer protection rules would violate the Supreme Court of Ohio’s ruling that intervention be “liberally allowed.” And it would violate R.C. 4903.221. [4:  Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 387-88 (2006), 2006-Ohio-5853.]  [5:  Id. at 388. (Emphasis added.)]  [6:  Id. Santanna claims that OCC’s intervention would unduly prolong and delay the proceedings in this case. Below, OCC explains why Santanna’s argument should be rejected. ] 

Denying OCC intervention would also contradict the PUCO’s past practice of granting OCC’s intervention and allowing OCC to file comments and conduct discovery in numerous other marketer waiver cases.[footnoteRef:7]  [7:  In the Matter of the Application of AEP Energy, Inc. for a Partial Waiver of Ohio Adm. Code 4901:1-29-06 and 4901:1-21-06, Case Nos. 18-371-EL-WVR, 18-372-GA-WVR, Entry (March 5, 2019) at ¶ 4 (OCC motion to intervene granted); In the Matter of the Application of Direct Energy Business, LLC and Direct Energy Services, LLC for Waivers of Certain Provisions of Ohio Adm. Code Chapters 4901:1-29-06 and 4901:1-21-06 to Permit Third-Party Verification by Digital Confirmation, Case No. 18-382-GE-WVR, Entry (June 26, 2019) at ¶ 5 (OCC motion to intervene granted); and In the Matter of the Joint Application of Constellation NewEnergy, Inc. and Constellation NewEnergy Gas Division, LLC for Waivers of Ohio Adm. Code 4901:1-21-06(C) and 4901:1-29-06(B), Case No. 18-604-GE-WVR, Entry (June 26, 2019) at ¶ 4 (OCC motion to intervene granted). See also In the Matter of the Application of RPA Energy, Inc. for Waivers of Certain Provisions of Ohio Adm. Code Chapters 4901:1-21 and 4901:1-29, to Permit Third-Party Verification by Digital Confirmation, Case No. 21-157-GE-WVR (OCC filed comments, ruling on motion to intervene pending); In the Matter of the Application of Inspire Energy Holdings, LLC for Waivers of Certain Provisions of Ohio Adm. Code Chapters 4901:1-21 and 4901:1-29, to Permit Third-Party Verification by Digital Confirmation, Case No. 22-29-GE-WVR (OCC filed comments, ruling on motion to intervene pending); and In the Matter of the Application of Vista Energy Marketing L.P. for Waivers of Certain Provisions of Ohio Adm. Code Chapters 4901:1-21 and 4901:1-29, to Permit Third-Party Verification by Digital Confirmation, Case No. 22-332-GE-WVR (OCC filed comments, ruling on motion to intervene pending).] 

Santanna’s request that the PUCO deny OCC’s intervention further disregards the April 13, 2023 Entry where the PUCO “invites interested stakeholders to file comments” 
in this case.[footnoteRef:8] Without question, residential utility consumers are “interested stakeholders” when it comes to marketer proposals for waiving consumer protection rules.  [8:  Case No. 23-171-GE-WVR, PUCO Entry (April 13, 2023) at ¶ 6 (emphasis added). The April 13, 2023 Entry was filed to the docket and served to parties electronically before Santanna filed its Memorandum Contra late in the afternoon of April 13, 2023.] 

Santanna’s opposition to OCC’s intervention is without merit. As explained in OCC’s motion to intervene and further below, OCC satisfies the standards for intervention. In this case where Santanna wants to be exempt from consumer protection rules, the PUCO should protect consumers and grant OCC’s motion to intervene. 

[bookmark: _Toc24990819][bookmark: _Toc25220735][bookmark: _Toc30075654][bookmark: _Toc103677691][bookmark: _Toc132876347]II. 	ARGUMENT
[bookmark: _Toc30075655][bookmark: _Toc103677692][bookmark: _Toc132876348]A.	OCC satisfies the intervention standards in R.C. 4903.221 and O.A.C. 4901-1-11. The PUCO should reject Santanna’s claims that OCC does not have a direct, real, or substantial interest in this proceeding. 
Santanna claims that OCC fails “to satisfy the relevant intervention standard set forth in R.C. 4903.221, Ohio Adm.Code 4901-1-11, and Ohio Adm.Code 4901:1-38-05(F).”[footnoteRef:9] Santanna is wrong. To begin, O.A.C 4901:1-38-05(F) cited by Santanna[footnoteRef:10] regarding “unique arrangements” has nothing to do with this case and Santanna’s request to be exempt from consumer protection rules. The standards governing OCC’s intervention here are R.C. 4903.221 and O.A.C. 4901-1-11. OCC fully explained how it satisfies these standards in the motion to intervene and incorporates those arguments by reference here.  [9:  Santanna Memorandum Contra at 3.]  [10:  Id. at 3, 8.] 

Santanna argues that “OCC does not have a direct, real, or substantial interest in this proceeding.” That argument should be rejected. It is axiomatic that residential consumers have a direct, real, and substantial interest in not being subjected to misleading and deceptive marketing practices by marketers. The purpose of O.A.C. 4901:1-21-06 and 4901:1-29-06 is to protect consumers from marketers switching a consumer’s energy service without proper consent (i.e. slamming). Thus, OCC has a direct, real, and substantial interest in Santanna’s request for a waiver from these rules. O.A.C. 4901:1-21-02(C) even requires Santanna to serve OCC with notice of its request for a waiver from the consumer protection rules.[footnoteRef:11] If OCC had no direct, real, or substantial interest in Santanna’s requested waiver of consumer protection rules, there would be no point to the rule requiring Santanna to notify OCC of the application. [11:  Santanna Amended Application at ¶ 24.] 

Santanna wants a waiver from certain provisions within O.A.C. 4901:1-21-06 and O.A.C. 4901:1-29-06 that require independent third-party verifications of enrollment to the extent that they require “wet signatures, audio recordings, or verbal [third-party verifications].”[footnoteRef:12] Santanna claims these waivers are “pro-consumer” because they allow verifications of enrollment through text or e-mail.[footnoteRef:13] But just because Santanna says its request is “pro-consumer” does not make it so. Marketers like Santanna profit by selling energy service to consumers. And while digital/electronic verification may make the enrollment and verification process easier for Santanna, it is not necessarily good for consumers.  [12:  Santanna Amended Application at ¶ 12.]  [13:  See e.g., Santanna Memorandum Contra, at 7.] 

Requirements for wet signatures, audio recordings, and verbal third-party verifications are important, particularly when it comes to door-to-door sales. (Note that OCC recommends banning door-to-door sales, for consumer protection.) Consumers may feel pressured by aggressive sales agents wanting to earn sales commissions and may be induced to forgo needed research about the marketer and its offers. 
Santanna states that digital/electronic verification will be the “default method” of enrollment, but that verbal or live third-party verification options will be available.[footnoteRef:14] However nothing in Santanna’s application explains how – or even if – Santanna sales agents will communicate the verbal/live verification options to consumers. Santanna baldly states that “geolocation features” will ensure that sales agents have left the property before enrollment verification.[footnoteRef:15] But geolocation accuracy is affected by the location, device, software, and global positioning system signals. Reliance on “geolocation features” is not sufficient to prevent the switching of consumers’ energy suppliers without proper consent (i.e. slamming).  [14:  Santanna Amended Application at ¶¶ 16(a), 17.]  [15:  Id. at ¶ 16(b).] 

Wet signatures and audio recordings are also important tools to verify a consumer’s enrollment. In recent PUCO-initiated investigations of marketers, the PUCO Staff found that unscrupulous sales agents forged electronic signatures and impersonated 


consumers through the third-party verification process.[footnoteRef:16] One of those marketers, RPA Energy, has requested a waiver just like Santanna’s to allow for digital/electronic enrollments and verifications.[footnoteRef:17] OCC intervened and participated on behalf of consumers in the RPA waiver case. Fortunately for consumers, the PUCO has not granted RPA’s waiver request. Santanna’s claim that OCC has no direct, real, or substantial interest in this waiver case has no merit. Indeed, Santanna’s claim is preposterous. [16:  See In the Matter of the Investigation of RPA Energy, Inc. d/b/a Green Choice Energy’s Compliance with the Ohio Administrative Code and Potential Remedial Actions for Non-Compliance, Case No. 22-441-GE-COI, PUCO Staff Report of Investigation (July 21, 2022), Direct Testimony of Nedra Ramsey (September 30, 2022) at 12-13; and In the Matter of the Commission’s Investigation of XOOM Energy Ohio, LLC’s Compliance with the Ohio Administrative Code and Potential Remedial Actions for Non-Compliance, Case No. 22-267-GE-COI, PUCO Staff Report of Investigation (June 6, 2022).]  [17:  In the Matter of the Application of RPA Energy, Inc. for Waivers of Certain Provisions of Ohio Adm. Code Chapters 4901:1-21 and 4901:1-29, to Permit Third-Party Verification by Digital Confirmation, Case No. 21-157-GE-WVR.] 

Santanna argues that OCC has no interest because the PUCO has granted similar waiver requests in the past.[footnoteRef:18] However, the PUCO granted OCC’s motions to intervene in each of the cases that Santanna cites.[footnoteRef:19] And while the PUCO granted the waiver requests Santanna cited, there are several more recent marketer waiver requests that the PUCO has not yet ruled on.[footnoteRef:20] There is also a pending rulemaking proceeding considering this precise issue.[footnoteRef:21] OCC has participated on behalf of consumers in all of these cases. Santanna’s claim that OCC should now be excluded lacks merit. It is a groundless claim that wastes  [18:  Santanna Memorandum Contra at 4-5.]  [19:  In the Matter of the Application of AEP Energy, Inc. for a Partial Waiver of Ohio Adm. Code 4901:1-29-06 and 4901:1-21-06, Case Nos. 18-371-EL-WVR, 18-372-GA-WVR, Entry (March 5, 2019) at ¶ 4; In the Matter of the Application of Direct Energy Business, LLC and Direct Energy Services, LLC for Waivers of Certain Provisions of Ohio Adm. Code Chapters 4901:1-29-06 and 4901:1-21-06 to Permit Third-Party Verification by Digital Confirmation, Case No. 18-382-GE-WVR, Entry (June 26, 2019) at ¶ 5; and In the Matter of the Joint Application of Constellation NewEnergy, Inc. and Constellation NewEnergy Gas Division, LLC for Waivers of Ohio Adm. Code 4901:1-21-06(C) and 4901:1-29-06(B), Case No. 18-604-GE-WVR, Entry (June 26, 2019) at ¶ 4. ]  [20:  See e.g., supra note 6.]  [21:  See In the Matter of the Commission’s Review of Ohio Adm. Code Chapters 4901:1-21, 4901:1-23, 4901:1-24, 4901:1-27, 4901:1-28, 4901:1-29, 4901:1-30, 4901:1-31, 4901:1-32, 4901:1-33, and 4901:1-34 regarding Rules Governing Competitive Retail Electric Service and Competitive Retail Natural Gas Service, Case Nos. 17-1843-EL-ORD, et al.] 

government resources. At this point in regulatory history, the PUCO should stop entertaining marketer objections to consumer interventions.
Santanna also criticizes OCC for not providing evidence in its motion to intervene that a waiver of the consumer protection rules will increase the potential for slamming.[footnoteRef:22] That is not required by the intervention standards. Under R.C. 4903.221 a “person who may be adversely affected by a public utilities commission proceeding” may seek intervention.” (Emphasis added.) OCC has explained in the motion to intervene and in this reply how residential consumers “may be adversely affected” if Santanna is exempted from state consumer protection rules. OCC does not have to demonstrate in the motion to intervene actual harm to residential consumers. Regardless, the PUCO’s recent marketer investigations make clear that the existing consumer protection rules don’t go far enough to protect consumers when it comes to marketer solicitations. [22:  Santanna Memorandum Contra at 4-5.] 

Further, any attempt by Santanna to shift the burden in this case to OCC is improper. Under O.A.C. 4901:1-21-02(C) and O.A.C. 4901:1-29-02(C), the burden is on Santanna to demonstrate “good cause” for waiving the consumer protection rules. Santanna’s application fails to demonstrate good cause for being exempt from rules that protect consumers from slamming and other abuse.
OCC has thoroughly explained how it satisfies the standards in R.C. 4903.221 and O.A.C. 4901-1-11. OCC’s motion to intervene should be granted. 


[bookmark: _Toc132876349]B.	The PUCO should reject Santanna’s claim that OCC has failed to state its legal position in relation to the merits of the case. The PUCO should grant OCC’s motion to intervene to protect consumers.
Santanna argues that OCC’s intervention should be denied because OCC did not identify a legal position in relation to the merits of the case in accordance with R.C. 4903.221(B) and O.A.C. 4901-1-11(B).[footnoteRef:23] Santanna is wrong. OCC plainly stated that its legal position is that consumers should be protected from misleading and deceptive marketing practices (such as slamming) that can occur when the PUCO waives the  [23:  Santanna Memorandum Contra, at 5-6.] 

consumer protection rules for marketers.[footnoteRef:24] That position is directly related to Santanna’s request for a waiver of the consumer protection rules. [24:  OCC Motion to Intervene, Memorandum in Support, at 2-3.] 

Santanna ignores this, and instead focuses on OCC’s citation to a complaint case where IGS alleged that Santanna engaged in misleading and deceptive marketing practices.[footnoteRef:25] Santanna claims that OCC inappropriately and unlawfully cited the settlement in the IGS complaint as an “indication of guilt” and to show that Santanna is a “bad actor.” But OCC said nothing about the IGS/Santanna settlement and whether it is evidence of Santanna’s guilt in that case, or any other case. On the other hand, allegations of a marketer engaging in misleading and deceptive practices that are a matter of public record are relevant to whether OCC should be permitted to intervene and participate in a case where the marketer wants a waiver from consumer protection rules. [25:  Santanna Memorandum Contra, at 5-6.] 

Likewise, OCC’s motion to intervene cites two additional consumer complaint cases against Santanna that alleged unfair billing practices.[footnoteRef:26] OCC did not cite these cases to prove wrongdoing by Santanna. Rather, these cases demonstrate that OCC has an interest in participating in this case where Santanna is seeking to be exempt from consumer protection rules.  [26:  OCC Motion to Intervene, Memorandum Contra, at 3.] 

Contrary to Santanna’s claims,[footnoteRef:27] OCC’s citation to the complaint cases in the motion to intervene is also consistent with Evidence Rule 408. Evidence Rule 408 states that exclusion of settlement evidence is not required when it “is offered for another purpose.” The PUCO should grant OCC’s intervention.  [27:  Santanna Memorandum Contra, at 5-6, note 14.] 

[bookmark: _Toc132876350]C.	OCC’s intervention in this case will not unduly prolong or delay the proceeding, and it will contribute to the full development and equitable resolution of the factual issues. 
The PUCO should reject Santanna’s claims that OCC’s intervention and participation in this case will unduly prolong or delay the proceeding. The April 13 Entry in this case sets the schedule for comments and reply comments to be filed on May 15, 2023 and May 31, 2023 respectively. Given the schedule set by the Entry, it is difficult to see how OCC’s intervention will prolong or delay the proceedings as Santanna claims.
Santanna’s argument boils down to its opposition to OCC’s discovery regarding the waiver request.[footnoteRef:28] Santanna apparently does not want to provide information regarding its request to be exempt from the consumer protection rules to OCC. But that is no reason to deny OCC’s intervention. Santanna accuses OCC of engaging in a “fishing expedition” but it is Santanna that has the burden to show that it should be granted a waiver of the consumer protection rules. To the extent Santanna believes that OCC’s discovery is  [28:  Santanna Memorandum Contra, at 6-7.] 



improper (it is not), Santanna can pursue other avenues of relief that don’t involve excluding OCC from participation in this case.[footnoteRef:29]  [29:  See e.g., O.A.C. 4901-1-24.] 

OCC has conducted discovery in other marketer waiver request cases. In this regard, R.C. 4903.082 grants OCC “ample rights of discovery.” And the PUCO’s rules allow OCC to conduct discovery while its motion to intervene is pending.[footnoteRef:30] While Santanna claims that its waiver request is “pro-consumer,” the waiver application itself is vague on the details. The application does not explain how Santanna will ensure (or even could ensure) that sales agents do not exploit an electronic/digital enrollment and verification process to consumers’ detriment. OCC’s discovery of information regarding these issues, among others, is relevant and appropriate. It is no reason to deny OCC’s intervention.  [30:  O.A.C. 4901-1-16(H), O.A.C. 4901-1-17(A).] 

Finally, the PUCO should reject Santanna’s claim that OCC’s participation would not contribute to the full development and equitable resolution of the issues in this case.[footnoteRef:31] There can be no equitable resolution of the issues in this case regarding Santanna’s request to be exempt from consumer protection rules if the residential consumer advocate is denied intervention.  [31:  Santanna Memorandum Contra at 7.] 


[bookmark: _Toc30075659][bookmark: _Toc103677694][bookmark: _Toc132876351]III.	CONCLUSION
Santanna’s arguments opposing OCC’s intervention are wrong. They should be rejected. Intervention by OCC is well settled under the law. OCC’s motion to intervene should be granted. 
OCC meets the criteria set forth in R.C. 4903.221, O.A.C. 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention. Granting OCC intervention would also be consistent with the PUCO’s prior decisions granting OCC’s intervention in marketer waiver cases. OCC’s intervention should be granted to give a voice to Ohio consumers regarding Santanna’s (ill-framed) request to be exempt from consumer protection rules. 
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