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INDUSTRIAL ENERGY USERS-OHIO’S
REPLY IN SUPPORT OF MOTION TO DISMISS THE
PRICE STABILIZATION RIDER

INTRODUCTION
On October 13, 2017, Industrial Energy Users-Ohio (“IEU-Ohio”) moved to dismiss Duke Energy Ohio, Inc.’s (“Duke”) Price Stabilization Rider (“PSR”) from its electric security plan (“ESP”) application because Duke can prove no set of facts to support authorization of the rider.  Duke failed to provide a detailed description of the PSR in its application and failed to support its request with testimony.  Duke’s testimony further concedes that it does not intend to advance its proposal in this proceeding.    IEU-Ohio further demonstrated that the PSR could not be approved because it was unlawful for several reasons.
In its memorandum opposing the motion to dismiss, Duke argues that IEU-Ohio’s motion to dismiss was procedurally improper, that its PSR is different than an unlawful transition charge, and that the PSR was distinguishable from the charge authorized by the Maryland Public Service Commission (“Maryland Commission”) that the U.S. Supreme Court found was preempted.   Duke’s arguments are without merit.
ARGUMENT
Dismissal of a Term of Duke’s ESP Application, the PSR, is Proper and Within the Commission’s Authority
[bookmark: _GoBack]Because Duke’s request for authorization of the PSR fails to comply with the minimal requirements of Public Utilities Commission of Ohio (“Commission”) rules, the Commission may lawfully and summarily dismiss that request.  As set forth in IEU-Ohio’s motion to dismiss, the Commission is not strictly bound by the Ohio Rules of Civil Procedure, but should follow them where appropriate.[footnoteRef:1]  Without citation, Duke claims that “the Commission’s past practices and its attention to justice and due process are far more important” than following the Ohio Rules of Civil Procedure and, therefore, the Commission should not consider a motion to dismiss a claim from an ESP application.[footnoteRef:2]  However, past Commission practice as well as attention to justice and due process weigh in support of the Commission considering and granting IEU-Ohio’s motion to dismiss.  [1:  Motion of Industrial Energy Users-Ohio to Dismiss the Request by Duke Energy Ohio, Inc. for Authorization for a Price Stabilization Rider and Memorandum in Support at 5-6 (“IEU‑Ohio Motion to Dismiss”); R.C. 4903.082.]  [2:  Duke Energy Ohio’s Memorandum Contra Motion to Dismiss at 2 (“Duke Memo Contra”).] 

Initially, the Commission has granted motions to dismiss in the past without hearing when an applicant has sought relief that the Commission could not lawfully authorize.  In a 2009 case, the Commission granted a motion to dismiss filed by several intervenors of an electric distribution utility’s (“EDU”) application for inclusion of certain projects in its energy efficiency and peak demand reduction (“EE/PDR”) compliance plan because the application demonstrated that the projects did not meet statutory requirements.[footnoteRef:3]   [3:  In the Matter of the Energy Efficiency and Peak Demand Reduction Program Portfolio of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company, Case Nos. 09‑384‑EL‑EEC, et al., Entry at 2-3 (Dec. 16, 2009).] 

In a 2011 case, the Commission granted a motion to dismiss a request by the Office of the Ohio Consumers’ Counsel (“OCC”) for a show cause order against AT&T Ohio because an intervening change of law rendered the request for the show cause order moot.[footnoteRef:4]   [4:  In the Matter of the Application of AT&T Ohio for Approval of an Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services Pursuant to Chapter 4901:1-4, Ohio Administrative Code, Case Nos. 06-1013-TP-BLS, et al., Entry at 4 (May 19, 2011).] 

In a 2004 case, the Commission granted a motion filed by a railroad track owner seeking dismissal of an application for an exemption of the requirement for school buses and carriers of hazardous materials to stop at a railroad crossing.  The dismissal was granted after the Commission Staff submitted a letter demonstrating that the crossing did not meet the statutory requirements for an exemption.[footnoteRef:5]   [5:  In the Matter of a Request for an Exemption from Stopping for School Buses and Other Motor Vehicles at the Highway/Railroad Grade Crossing Located at U.S. Route 6 (477-636E), Village of Napoleon, Henry County, Case No. 03-2524-RR-RCP, Entry at 1-2 (June 2, 2004).] 

In a 1989 case, the Commission granted a motion to dismiss an application seeking a boundary change for a telephone exchange because the application failed to state sufficient facts to support a finding that service was inadequate as required by the applicable statutes.[footnoteRef:6]   [6:  In the Matter of the Petition of Thelma Penwell and Other Subscribers of the Amanda Exchange of GTE North Inc., Requesting a Boundary Change, 1989 Ohio PUC LEXIS 818 (Aug. 9, 1989).] 

This litany of cases demonstrates that the Commission has frequently and properly exercised its authority to dismiss an application without hearing when the application and supporting materials demonstrate that the Commission is without authority to grant the relief requested in the application.[footnoteRef:7]  IEU-Ohio made such a demonstration in its motion to dismiss. [7:  In one instance, a former Commissioner chastised the Commission for failing to summarily dismiss a Duke application that parties moved to dismiss because the relief Duke sought would violate terms of an approved stipulation.  In the Matter of the Application of Duke Energy Ohio, Inc., for the Establishment of a Charge Pursuant to Section 4909.18, Revised Code, Case Nos. 12-2400-EL-UNC, et al., Opinion and Order, Concurring Opinion of Commissioner Lynn Slaby (Feb. 13, 2014).  ] 

Furthermore, attention to justice and due process, as Duke puts in, also supports a dismissal of its PSR request in this proceeding.  As set forth in IEU-Ohio’s motion to dismiss, Duke has failed to present the information required by the Commission, and such a failure prevents Duke from meeting its statutory burden of proof.  Furthermore, Duke acknowledges in its prefiled testimony that it does not intend to advance or litigate the PSR in this proceeding.  As such, Duke has failed to comply with the regulatory and statutory requirements to make a prima facie showing that it is entitled to relief.  Because Duke has been provided every opportunity to present its case, and has simply elected to not do so in this proceeding, Duke has been provided due process and the interests of justice warrant a dismissal of the PSR to prevent intervening parties wasting resources addressing the PSR.
The PSR is an Unlawful Transition Charge
As discussed in IEU-Ohio’s motion to dismiss, since the Commission authorized Duke’s placeholder PSR, the Ohio Supreme Court has held that the prohibition on collecting transition revenue or its equivalent applies to charges authorized under the ESP statute.[footnoteRef:8]  Like the other charges the Ohio Supreme Court struck down, the PSR would allow Duke to collect transition revenue or its equivalent.[footnoteRef:9]    [8:  IEU-Ohio Motion to Dismiss at 9-13.]  [9:  Id.] 

Duke responds that the cases striking down transition charges for AEP-Ohio and The Dayton Power and Light Company (“DP&L”) are not relevant to its PSR and that the PSR is distinguishable from a transition charge.  Duke’s argument is without merit.
Initially, Duke’s assertion that the AEP-Ohio and DP&L cases are not relevant is not credible since Duke relies on those cases to support authorization of the PSR.  Duke’s application provides that its request that the PSR should be extended under R.C. 4928.143(B)(2)(d) is consistent with the Commission’s approval of nonbypassable charges for AEP-Ohio and DP&L in their second ESPs.[footnoteRef:10]  In the appeals of each of those cases, the Supreme Court of Ohio reversed the Commission orders authorizing those charges.   As Duke acknowledges in its application, these charges (now reversed by the Court) are relevant to the legality of Duke’s PSR. [10:  Application at 17-18.] 

Furthermore, Duke’s claim that the PSR is somehow different than AEP-Ohio’s and DP&L’s unlawful transition charges because the PSR is not a “lost-revenue recovery rider” is incorrect.  Just like AEP-Ohio’s and DP&L’s charges, the PSR is designed to collect the revenue Duke cannot secure in the competitive market.  The nature of the PSR is a calculation of the difference between Duke’s costs under the Inter-Company Power Agreement (“ICPA”) and the wholesale market revenue.  When the PSR is a charge, by definition, it is collecting revenue that cannot be secured in the competitive market.  Although Duke tries to emphasize the potential price stabilization benefits of the PSR, the Court has made clear when it rejected similar claims for AEP-Ohio and DP&L that it is the true nature of the charge that is relevant to the consideration of whether a charge is a transition charge.[footnoteRef:11]  The true nature of the PSR is to collect transition revenue or its equivalent, which cannot otherwise be recovered in the competitive generation market. [11:  See IEU‑Ohio Motion to Dismiss at 12 (citing In re Application of Columbus S. Power Co., 147 Ohio St.3d 439, 2016-Ohio-1608, ¶ 22).  ] 

The PSR is Not Distinguishable from the Charge the U.S. Supreme Court Found Preempted
In Hughes v. Talen Energy Marketing LLC, 578 U.S. __ (2016), the U.S. Supreme Court held that state authorized programs were preempted when the state program set retail compensation tethered to wholesale rates in a manner designed to provide a different level of compensation than that authorized under the federally-authorized wholesale rates.[footnoteRef:12]  Duke claims that this decision is distinguishable because Duke is not the generator and because the PSR does not modify the wholesale rate.  Duke’s claims are without merit. [12:  Id. at 13-16 (citing Hughes v. Talen Energy Marketing LLC, 578 U.S. __ (2016)).] 

In Hughes, the Maryland Commission guaranteed an independent generator that it would receive the pricing in the contract approved by the Maryland Commission.[footnoteRef:13]  The scheme further required the generator to bid into and clear in the wholesale market.[footnoteRef:14]  If the wholesale market revenue was less than the contract price, then the Maryland Commission required the regulated utility to pay the generator the difference.[footnoteRef:15]  If the wholesale market price was above the contract price, the generator was required to pay the difference to the regulated utility.[footnoteRef:16]  Any amounts paid by or to the regulated utility were charged to the utility’s customers on a nonbypassable basis.   [13:  Id.]  [14:  Id.]  [15:  Id.]  [16:  Id.] 

Just like the scheme at issue in Hughes, the regulated utility was not the actual generator.[footnoteRef:17]  Like the scheme at issue in Hughes, the difference between the contract “cost-based” price and the wholesale market price was to be charged to the utility and passed through by the regulated distribution utility to its customers on a nonbypassable basis.[footnoteRef:18]  These facts are not in dispute and are wholly inconsistent with the claims made by Duke to support its argument that Hughes is distinguishable.   Based on Hughes, the Commission is preempted from authorizing Duke to include its Ohio Valley Electric Corporation (“OVEC”) interest in the PSR.  Accordingly, the request for authorization should be dismissed. [17:  Id.]  [18:  Id.] 

Conclusion
As demonstrated in IEU-Ohio’s motion to dismiss and herein, Duke’s request to extend the placeholder PSR should be dismissed.  Based on the information presented in its application and testimony, or lack thereof, Duke can prove no set of facts to support the authorization of the extension of the PSR.  Moreover, since the Commission authorized the placeholder PSR for Duke in its prior ESP proceeding, the Ohio Supreme Court and U.S. Supreme Court have held that charges like the PSR are unlawful transition charges and are preempted by federal laws and regulations.  To prevent the waste of Commission and customer resources on a request for authorization for which Duke offers no lawful justification, the Commission should grant IEU-Ohio’s motion to dismiss.
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