

OCC EXHIBIT_______

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO
	In the Matter of the Application of Duke Energy Ohio, Inc. for  the Establishment

of a Charge Pursuant to Revised Code

Section 4909.18.

In the Matter of the Application of Duke Energy Ohio, Inc. for Approval to Change Accounting Methods.

In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of a

Tariff for a New Service.
	)

)

)

)

)

)

)

)

)

)
	Case No. 12-2400-EL-UNC 

Case No. 12-2401-EL-AAM 

Case No. 12-2402-EL-ATA 


DIRECT TESTIMONY

OF
KENNETH ROSE, Ph.D.

On Behalf of

The Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800

Columbus, Ohio 43215-3485

(614) 466-8574
March 26, 2013 
TABLE OF CONTENTS

Page

1I.
INTRODUCTION


2II.
PURPOSE OF TESTIMONY


5III.
RECOMMENDATIONS AND ANALYSIS




ATTACHMENTS

Attachment KR-1

I.
INTRODUCTION

Q1.
PLEASE STATE YOUR NAME, BUSINESS ADDRESS, AND EMPLOYER.

A1.
My name is Kenneth Rose.  I am an independent consultant.  My business address is P.O. Box 12246, Columbus, Ohio 43212-0246.  I have been retained by the Office of the Ohio Consumers’ Counsel for purposes of this proceeding.

Q2.
PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND PROFESSIONAL EXPERIENCE.

A2.
I received my B.S., M.A., and Ph.D. in economics from the University of Illinois at Chicago.  I have been an independent consultant since 2002.  Previously, I was a Senior Institute Economist at the National Regulatory Research Institute (NRRI) at The Ohio State University from 1989 to 2002, and was an economist in the Energy and Environmental Systems Division at Argonne National Laboratory from 1984 to 1989.  I have also been a lecturer for the School of Public Policy and Management (1998 to 2002) and the John Glenn School of Public Affairs (2009 to 2011) at The Ohio State University.  I have been a Senior Fellow with the Institute of Public Utilities at Michigan State University since 2002.

Q3.
HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY OR TESTIFIED BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO OR OTHER AGENCIES?

A3.
I have submitted testimony before the Public Utilities Commission of Ohio (“PUCO” or “Commission”) in the current Dayton Power and Light Electric Security Plan (“ESP”) case (Case Nos. 12-426-EL-SSO, et al.).  I have also testified before Ohio legislative committees and before other state commissions and legislative bodies.  I worked with the PUCO staff on some topics, which are detailed in Attachment KR-1 to my testimony.  I have also worked with the Ohio Legislative Service Commission on the drafting of legislation that became Senate Bill 3 (“S.B. 3”), which is explained in more detail later in my testimony.

II.
PURPOSE OF TESTIMONY

Q4.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A4.
The purpose of my testimony is to address a key provision of Duke Energy Ohio, Inc.’s (“Duke,” “Duke Energy Ohio” or “Company”) application for collecting additional costs from customers for the capacity resources that it is using to meet its obligation as a PJM Fixed Resource Requirement (“FRR”) entity.   I address Duke Energy Ohio’s request for a cost-based charge for capacity service as an FRR entity in PJM Interconnection, L.L.C. (“PJM”) and its rationale for cost-based collection of capacity services. 
Q5.
WHAT IS YOUR PRIMARY RECOMMENDATION FOR THIS CASE?

A5.
Consistent with the recommendations made by OCC witnesses Effron, Woolridge and Hornby, my primary recommendation for this case is that the Commission grant the Joint Motion to Dismiss the Company’s Application, filed on October 4, 2012, by the OCC and several signatories to the Duke ESP Stipulation.

Q6.
WHY IS IT YOUR PRIMARY RECOMMENDATION THAT THE COMMISSION SHOULD GRANT THE MOTION TO DISMISS THE COMPANY’S APPLICATION?

A6.
The reasons why the Commission should reject the Company’s Application for collecting additional capacity cost and associated deferrals have been fully addressed in the Joint Motion to Dismiss, as well as in the Joint Comments and Joint Reply Comments filed by OCC and other signatories to the Duke ESP Stipulation.
  I have reviewed these pleadings and concur in the reasons set forth in them.

The Commission should enforce the Stipulation it approved in the Duke Electric Security Plan proceeding (Case No. 11-3549-EL-SSO, et al.).  There, Duke agreed to provide capacity for all load (both shopping and non-shopping or Standard Service Offer) at market-based Reliability Pricing Model (“RPM”) rates, supplemented by collecting from customers a non-bypassable Electric Service Stability Charge (“ESSC”) of $330 million over three years.
  Duke, OCC, and multiple intervenors agreed to the terms of this Stipulation--and the Commission approved this Stipulation.  Customers through that Stipulation have paid and continued to pay the ESSC, living up to their end of the agreement.  Duke should be required to, in turn, fulfill its commitments under that agreement.

In addition, as authority for its request in this proceeding, Duke cites the “newly adopted state compensation mechanism” -- referring to the mechanism adopted for Ohio Power (in Case No. 10-2929-EL-UNC).  But it is my understanding through discussions with Counsel and review of the Ohio Power Capacity Case decision, that it was not a generic PUCO decision that applies to all electric distribution utilities, including Duke.
  Instead, the Commission limited its decision for a cost-based state compensation mechanism in the Ohio Power Capacity Case to Ohio Power.

Q7.
WHAT DO YOU RECOMMEND IN THE EVENT THE COMMISSION DOES NOT GRANT THE MOTION TO DISMISS?

A7.
If the Commission does not grant the Motion to Dismiss, it should consider the conclusions discussed in my testimony.  In this regard, my testimony presents additional reasons for rejecting the Company’s application.
III.
RECOMMENDATIONS AND ANALYSIS

Q8.
PLEASE SUMMARIZE YOUR CONCLUSION.

A8.
Customers should not be made, by Duke Energy Ohio or by the PUCO, to protect the Company from losses it may incur in a competitive electric generation market.  Additionally, my understanding is that the laws in Ohio limit an electric utility’s right to collect generating costs from customers that exceed market prices after the market development period.  The market development period ended for Duke on or before December 31, 2005.
  Collecting generating costs in excess of market prices would be giving the Company stranded generating costs that it expressly agreed to forego in the Stipulation and Recommendation of May 8, 2000 (or “Transition Plan Stipulation”).  That Stipulation was approved by the Commission in Case No. 99-1658-EL-ETP et al.  I discuss this in more detail below.  Moreover, Duke Energy Ohio’s request for a customer charge based on the embedded cost of its generation service is, in effect, re-regulation of its generation capacity.  However, generation has been deregulated in Ohio and at the wholesale level by the governing federal authorities.

Q9.
HAVE YOU REVIEWED THE TESTIMONY OF DUKE ENERGY OHIO’S WITNESSES IN SUPPORT OF THE PROPOSED CHARGE FOR CAPACITY SERVICE?

A9.
Yes.  I reviewed all of the testimony pertaining to the rationale for cost-based recovery of capacity service.  This included primarily the testimony of B. Keith Trent and Scott W. Niemann, but also the testimony of William D. Wathen.

Q10.
WHY HAS DUKE ENERGY OHIO ASKED TO CHARGE CUSTOMERS FOR COST-BASED RECOVERY FOR CAPACITY SERVICE?

A10.
Company witness B. Keith Trent alleges that “Duke Energy Ohio is not receiving just and reasonable compensation for the capacity services it furnishes as an FRR entity.”
  Therefore, Mr. Trent apparently believes, a cost-based charge is needed for its capacity that relies on “traditional, cost-of-service principles and methodology that the Commission has employed for a similarly situated Ohio utility.”
  It is clear that Duke’s request is designed to mimic the ratemaking for capacity provided to competitive retail electric service (“CRES”) providers (as paid by customers)  that the PUCO approved in the Ohio Power capacity decision.

Q11.
DO YOU AGREE THAT THE COMPANY SHOULD RECEIVE THE COMPENSATION FOR CAPACITY AS REQUESTED IN THIS PROCEEDING?
A11.
No, I do not believe that the Company should be allowed to collect a cost-based charge from customers for capacity service.  Rather, the Company should be allowed to recover a market-based capacity cost, a cost basis that it agreed to in its Electric Security Plan (“ESP”) proceeding, Case No. 11-3549-EL-SSO.

Q12. 
WHAT IS THE BASIS FOR YOUR OPINION?

A12.
My opinion is based on my knowledge of established and sound regulatory policy as a regulatory economist, and on my understanding of the laws in Ohio that limit recovery from customers of potential competitive generation market losses by electric utilities, as explained below.

Q13.
WHAT IS THE BASIS OF YOUR UNDERSTANDING OF THE LAWS IN OHIO THAT LIMIT WHAT CAN BE RECOVERED FROM CUSTOMERS FOR POTENTIAL COMPETITIVE GENERATION MARKET LOSSES BY ELECTRIC UTILITIES?

A13.
In the late 1990s, while I was employed at NRRI at The Ohio State University, I worked for the Ohio LSC directly assisting the legislators tasked with drafting what became S.B. 3.  In particular, my work was directly related to assisting on concepts with regard to stranded cost recovery and methods for determining the standard service offer rate.  S.B. 3 became the law in Ohio, and the specific provisions pertaining to stranded investment, R.C. 4928.38 and 4928.39, remain applicable today.

Q14.
WHY DOES THE COMPANY CLAIM IT NEEDS TO RECOVER CAPACITY COST FROM CUSTOMERS ON A COST-BASIS RATHER THAN A MARKET BASIS?

A14.
Duke Energy Ohio states that a market-basis is insufficient to permit the Company to recover its embedded cost of generation capacity incurred to meet the PJM requirement.  It also maintains that it is entitled to cost-based compensation because that is what the PUCO provided to AEP-Ohio.  Yet, Duke Energy Ohio agreed to a market-based compensation mechanism a little over a year ago, when it reached a Stipulation in its electric security plan proceeding.

Q15.
WHY SHOULD A COST-BASED CHARGE NOT BE PERMITTED?

A15.
The approach the Company has proposed is based on the premise that customers should ensure the financial integrity of the Company.  This is equivalent to requiring customers to guarantee a certain level of earnings for both the regulated (transmission and distribution) and unregulated portions (generation capacity) of Duke Energy Ohio’s business.  This is contrary to the policy direction the state has been moving in since 1999.

The proposed charge is an attempt to re-introduce regulatory protection for a portion of Duke Energy Ohio’s business – specifically its generation business, which has been deregulated in Ohio.  Retail customers should no longer protect the Company from competitive generation market risks or losses.  The Company (at that time Cincinnati Gas & Electric) agreed to forego stranded cost recovery in exchange for a number of other provisions, set forth in the Stipulated Agreement the PUCO adopted in the Company’s transition plan proceeding, Case No. 99-1658-EL-ETP.
  Thus, customers have already provided value to the Company in exchange for its commitment to forego stranded investment that it initially claimed in its transition plan proceeding.  In addition, the Company has had sufficient time to prepare for a competitive generation market.

What the Company has proposed can be viewed as either (1) a continuation of stranded cost recovery, which as explained below, should no longer be permitted or (2) a return to cost-based regulation for generation capacity.  This second matter is tantamount to re-regulation of the very service that has been the focus of attempts to deregulate, at both the federal and state levels.

If the PUCO allows a cost-based determination for generation capacity, which I believe it should not, then the cost and customer charges should be examined in the context of a full-blown rate case.  I understand in Ohio there are rules and law that would apply to such a request.  I also understand that if it were treated as a traditional rate case, there are standard filing requirements requiring specific and detailed data to be filed, a test year limitation on expenses along with a date certain rate base valuation, a 275-day time period that applies to the entire process, and public notice requirements.  This is very different from the process underway in this proceeding.

Q16.
PLEASE SUMMARIZE THE PURPOSE OF PJM’S CAPACITY MARKET AND WHY DUKE ENERGY OHIO BELIEVES IT PROVIDES INSUFFICIENT REVENUES.

A16.
PJM states that the Reliability Pricing Model (“RPM”) approach “includes incentives that are designed to stimulate investment both in maintaining existing generation and in encouraging the development of new sources of capacity” (including, according to PJM, generating plants, demand response and transmission facilities).

Duke Energy Ohio is now asking its Ohio retail customers for additional revenue, based on the Company’s costs because, “the only revenue that Duke Energy Ohio is receiving from PJM for its capacity services is market-based compensation reflective of PJM’s RPM.”
 Company witness Trent further notes that “the average RPM price of $66.06/MW-Day is substantially lower than Duke Energy Ohio’s embedded costs of $224/MW-Day.”
  He then concludes that “it is undeniable that RPM-based prices are not compensatory and deprive the Company of the ability to be fairly compensated for the services it provides.”
  If this is the case, then this is simply the wrong forum to fix this problem.

If the Company’s claim that the capacity market provides insufficient revenues to maintain a reliable level of generation capacity for the area were the case, then this would essentially mean that PJM’s Reliability Pricing Model is flawed and needs to be repaired or replaced with a different mechanism.  However, this is something that must be addressed at the federal and wholesale level by the Federal Energy Regulatory Commission (“FERC”) and PJM.  This cannot be done at the state level.  It is unfair to ask Duke Energy Ohio’s retail customers to pay for a flawed generation capacity market that the state alone cannot fix.

Q17.
DO YOU AGREE WITH THE COMPANY’S EMDEDDED COST ASSERTION?

A17.
No, I am not agreeing or disagreeing with the amount the Company claims is its embedded cost.  OCC Witness Effron testifies on this issue.

Q18.
DID DUKE ENERGY OHIO OR ITS PREDECESOR (CINCINNATI GAS & ELECTRIC) AGREE TO FOREGO COLLECTION OF STRANDED COSTS ASSOCIATED WITH ITS GENERATION ASSETS DURING THE PERIOD LEADING TO THE COMPETITIVE OFFERING OF GENERATION?

A18.
Yes.  As provided in more detail in OCC witness David J. Effron’s testimony, the Company’s transition plan was based on the Stipulation and Recommendation of May 8, 2000 (or “Transition Plan Stipulation”).  That Stipulation was approved by the Commission in Case No. 99-1658-EL-ETP et al.  The Commission found the transition plan stipulation provided an equitable resolution of the recovery of transition costs, and noted that “The Company has agreed to forego asserting a claim for stranded generation costs that they calculate on brief to be approximately $470 million on a netted basis.”  Mr. Effron further notes that this finding was based on the representation by the Company in a reply brief that “Further, CG&E respectfully requests that the Commission expressly find, as a matter of fact, that in order to resolve this case through stipulation, CG&E agreed to forego its claim to approximately $470 million in generation-related stranded costs.” 
Q19.
SHOULD DUKE ENERGY OHIO’S TRANSITION TO COMPETITION BE DONE AFTER 13 YEARS?

A19.
Yes. All electric utilities in Ohio have been aware since S.B. 3 passed in 1999 that the state was moving toward competitive retail generation markets.  Moreover, at the wholesale level as a national policy, competitive generation markets have been evolving at least since 1992, when the Energy Policy Act was passed.  S.B. 3 allowed Ohio’s electric utilities a “Market Development Period.”  More time was also given to the Company to manage the transition to competition under the Company’s Rate Stabilization Plan, (See Case No. 99-1658-EL-ETP).
Q20.
IS THERE ANY AUTHORITY TO SUPPORT YOUR OPINION THAT DUKE’S TRANSITION PERIOD HAS BEEN LONG ENOUGH?

A20.
Yes.  My understanding of S.B. 3 confirms that Ohio law prohibits the recovery of stranded costs or transition costs beyond the “market development period.”  That time period expired by December 31, 2005 for all customers.

Q21.
PLEASE EXPLAIN.

A21.
My understanding is that Section 4928.38 of the Revised Code, as adopted October 5, 1999, provides that an electric utility may receive transition revenues from the starting date of competitive retail electric service through the end of the market development period.  Further, that section of the Revised Code provides that once the utility’s market development period ends, it “shall be fully on its own in the competitive market.”

Q22.
WHAT ARE TRANSITION COSTS?

A22.
Transition costs are defined under the law.  Section 4928.39 of the Revised Code defines transition costs as any costs that meet all of the following criteria:

(A)
The costs were prudently incurred.

(B)
The costs are legitimate, net, verifiable, and directly assignable or allocable to retail electric generation service provided to electric consumers in this state.

(C)
The costs are unrecoverable in a competitive environment.

(D)
The utility would otherwise be entitled an opportunity to recover the costs.
Q23.
WHAT IS THE BASIS OF YOUR OPINION THAT DUKE ENERGY OHIO IS ATTEMPTING TO COLLECT TRANSITION COSTS, AND MORE SPECIFICALLY, ABOVE-MARKET GENERATION COSTS?

A23.
Duke Energy Ohio bases its claim for a customer charge upon its embedded cost of generation capacity.  In essence, the Company is claiming that lower market-based revenue from PJM’s RPM market is insufficient.  That the embedded cost for generation capacity exceeds the market price is essentially the very definition of stranded cost.  However, Duke Energy Ohio’s predecessor, CG&E, in its transition plan filing voluntarily agreed to forego collection of such costs, in exchange for other terms and conditions.  And the Company has been provided time to adjust to market conditions.

Q24.
CAN A UTILITY RECOVER ADDITIONAL GENERATION-RELATED TRANSITION COSTS AFTER THE MARKET DEVELOPMENT PERIOD IF IT IS NECESSARY TO ENSURE THE UTILITY’S FINANCIAL INTEGRITY?
A24.
No.  The law is very clear that “[w]ith the termination of that approved revenue source, the utility shall be fully on its own in the competitive market” and that the commission “shall not authorize the receipt of transition revenues or any equivalent revenues” after the termination of the market development period.  The market development period for Duke ended for all customers by December 31, 2005.

Q25.
Duke refers to the OHIo POWER CAPACITY CHARGE CASE DEcision
 as support for its request for embedded cost capacity pricing.  Is it fair to rely upon that decision as a basis for approving DUKE’s ENERGY OHIO’S REQUEST?

A25.
No.  The Commission clearly indicated, in response to parties seeking rehearing in the Ohio Power case, that it was not establishing a generic state compensation mechanism, but was specifically addressing Ohio Power’s capacity costs.

Q26.
The COMPANY justifies ITS PROPOSAL--TO Charge CUSTOMERS for EMBEDDED GENERATION CAPACITY--on a financial analysis and the impact on its financial CONDITION.  are these bases an appropriate justification for such a charge?
A26.
No.  Ohio is moving from a regulated environment for generation to a market-based one.  Under a market setting the Company should not receive compensation from customers for market losses.  On the positive side for Duke, if the Company is able to earn a profit – or even to earn an excessive profit (something that was not appropriate under traditional regulation) – it is entitled to keep that profit and pocket the excessive earnings under Ohio law.  Only when the Company’s earnings rise to the level of “significantly excessive” is there a requirement to return those earnings to customers.

Q27.
IN SUM, WHAT IS YOUR RECOMMENDATION ON DUKE ENERGY OHIO’S APPLICATION? 
A27.
Customers already are paying Duke for the agreed-upon charge for capacity.  Customers should not be made to pay any of Duke’s new request for $729 million dollars more.  
Q28.
DOES THIS CONCLUDE YOUR TESTIMONY?

A28.
Yes.
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