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REPLY COMMENTS
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The Office of the Ohio Consumers’ Counsel (“OCC”), on behalf of the residential natural gas utility consumers of Ohio who take natural gas service from Ohio’s Local Distribution Companies (“LDCs”), submits these Reply Comments in response to proposed changes to the Competitive Retail Natural Gas Service (“CRNG”) rules set forth in Ohio Adm. Code Chapter 4901:1-27 through 4901:1-34.

The current CRNG rules were implemented on December 13, 2006, by a Public Utilities Commission of Ohio (“PUCO” or “Commission”) final order.
  On October 3, 2007, the Commission issued proposed modifications of the rules, which became effective on February 11, 2007.
  

On June 25, 2008, the Commission issued an Entry (“June 25 Entry”) that set forth the Staff recommendations to the CRNG rules.  In the June 25 Entry the Commission explained that these recommended changes were viewed as corrective only and not intended to be substantive changes that would be reviewed prior to the next regularly scheduled five-year review.

The June 25 Entry also set forth the schedule for Initial Comments to be filed on July 18, 2008 and Reply comments on July 28, 2008.  On July 17, 2008, the Attorney Examiner issued an entry granting OCC’s request for an extension of time so that Initial Comments were due on July 23, 2008 and Reply Comments on August 4, 2008.  Initial comments were filed by OCC, the Ohio Gas Marketers Group (“OGMG”), and Dominion Retail, Inc.  

I.
REPLY COMMENTS

A.
Ohio Adm. Code 4901:1-29-10(E)
The OGMG recommends that rule 4901:1-29-10(E), concerning notices in automatic renewal contracts, not be amended.  OGMG’s position means that consumers would receive two notices, but only the second notice would include the renewal rate information, 20 days in advance of when the automatic contract renewal occurs.   

The proposed rules would require one notice to be sent to consumers at least forty-five days, but no more than ninety days, before the contract expires.  The second notice would be provided at least twenty days prior to when the contract expires.  OGMG contends that residential customers have the opportunity to obtain better natural gas prices if the rate for the renewal contract is not disclosed until the second notice.  OGMG attempts to advance the notion that CRNGS can offer customers a lower price if the price offer is kept open for a minimal amount of time.
   

The purpose of the renewal notices is to advise customers that material changes were made to their contract so that customers can make an informed choice concerning retaining their current CRNG provider.  A change in rates is one of the most important terms in a renewal contract and customers must be afforded sufficient time to shop for other options.  If rate information is not provided with both notices, customers will not have sufficient information or time to evaluate the magnitude of the material changes being made to their contract.  Since these are automatic renewal contracts, there is a real possibility that customers could be renewed without being aware of the new rate and how that rate compares with other available options. 

OCC supports customers being provided the lowest rates possible for CRNG services.  However, OCC asserts that the public interest is not served by providing a narrower timeframe for customers to evaluate their options.
  Natural gas market prices can fluctuate greatly and customers need time to assess the rate being offered in a renewal contract with all other available options.  

One way to address both issues is for both notices to contain the renewal rate.  However, the offer on the first notice could provide a rate that is a “not greater than rate” so that customers have a price point for shopping.  If the CRNG providers are able to offer a lower rate when the second notice is provided, this new and lower rate would be reflected on the renewal notice.  This alternative balances the OGMG concern with the need that residential customers have for adequate disclosure regarding material changes in automatic renewal contracts while allowing time for customers to respond to the changes.  In fact, consumers that contact OCC  routinely express the need for timely and accurate pricing information.     

B.
Ohio Adm. Code 4901:1-29-11(F)
The OGMG proposes to limit the right of customers to terminate CRNG contracts without penalty if the customer relocates.
  OGMG proposes to limit the right to cancel without penalty if the LDC can transfer the CRNG services in a seamless manner from one address to another.
  While the capability may exist in some jurisdictions to seamlessly transfer CRNG services, the capability is not widely available in Ohio.  This proposed change unnecessarily complicates the rules and could subject customers to unforeseen penalties.  

In addition, CRNG providers’ rates could be different from one geographic area compared to another.  As a practical matter, this change will require customers to contact both the LDC and their CRNG provider in order to cancel or transfer service from one address to another.  This is an undue burden on customers when CRNG providers have other means to market to these customers at their new address.  OCC recommends that the Commission not adopt the OGMG recommendation. 

In the same rule, Dominion Retail Inc. takes exception to the changes proposed by the PUCO Staff that would enable CRNG providers and opt-in governmental aggregators to terminate contracts without penalty in the event of “reasonable force majeure events.”
  Dominion Retail notes that force majeure by definition is an event that cannot be “reasonably anticipated or controlled.”
  In its initial comments, OCC made the same argument as Dominion Retail Inc. that the term “reasonable force majeure” was too subjective.    

OCC recommended that the CRNG providers be held to the same force majeure requirements as those required for an LDC.
   In addition, OCC recommended that this overly complex quid pro quo rule where customers can cancel without penalty because of relocation if CRNG providers can cancel without penalty because of a force majeure event could be eliminated.  Customers should have the right to cancel without penalty if they relocate.
  Likewise, CRNG providers can cancel contracts without penalty as a result of force majeure.  OCC reiterates its recommendation that customers retain the right to terminate CRNG contracts without penalty if they relocate within or outside of the LDC’s service territory.

C.
Ohio Adm. Code 4901:1-29-11(B)

Ohio law requires that consumers be provided “with adequate, accurate, and understandable pricing and terms and conditions of service, including any switching fees.”
  In consideration of these statutory requirements, the PUCO Staff proposes that fees for a consumer’s early termination of a contract may not be charged to consumers if the CRNG provider or governmental aggregator has variable rate offers which do not include a clear and understandable explanation about the factors that can cause variation in the charges.
 

Dominion Retail opposes the Staff proposal and supports the assessment of early termination fees on customers even though customers are not provided with adequate, accurate and understandable pricing information.  This clearly undermines the intent of the law.  

The very nature of variable rate contracts may sometimes result in customers experiencing difficulty in receiving timely information about changing rates and the effect that these changes can have on their natural gas bill.  Variable rate contracts that include disclosure about the formula used to calculate the price and that are based on publicly available data at least provide a reference and resource that customers can check to compare their offer with other offers.  When the formula is not provided and only the factors that cause the variation to occur are provided, customers may not have sufficient information to compare one offer with another.  Customers should not be assessed early termination fees to cancel such contracts.  A variable rate contract, in which the rate is based on non-publicly available information, would be difficult for customers to make direct comparisons with other offers.    The PUCO Staff’s proposed prohibition on early termination fees for variable rate offers, which do not include clear and understandable formulas and data, is appropriate. 

II.
CONCLUSION

OCC recommends that the Commission adopt the initial comments filed by OCC on July 23, 2008, and the reply comments made herein.  The public interest is best served with clear and unambiguous consumer protection standards governing Competitive Retail Natural Gas services. 
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