
BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 

In the Matter of the Application of the Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company, for approval of a 
Competitive Bidding Process for Standard 
Service Offer Electric Generation Supply, 
Accounting Modifications Associated With 
Reconciliation Mechanisms and Phase In, 
and Tariffs for Generation Service 

 
)
)
)
)
)
)
)
)

Case No. 07-796-EL-ATA 
Case No. 07-797-EL-AAM 

 

MOTION FOR LEAVE TO INTERVENE AND 
PRELIMINARY COMMENTS OF 

STRATEGIC ENERGY, LLC

Now comes Strategic Energy, LLC (“SEL”), who in response to the Attorney 

Examiner’s Entry of August 16, 2007 presents its initial comments as to the application filed by 

the Ohio Edison Company, Toledo Edison Company, and the Cleveland Electric Illuminating 

Company (jointly “FirstEnergy”) in the above styled proceeding (“Application”).   Further, 

pursuant to Section 4903.221, Revised Code and Rule 4901-1-11 of the Ohio Administrative 

Code, SEL moves for intervention in the above styled proceeding as a full party of record.  The 

reasons supporting the intervention and SEL’s initial comments concerning the Application are 

contained in the accompanying Memorandum.  
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WHEREFORE, SEL respectfully requests this Commission grant its motion for 

leave to intervene as a full party of record.     

 Respectfully Submitted, 

 
/s/      
M. Howard Petricoff (0008287) 

 Stephen M. Howard (0022421) 
 VORYS, SATER, SEYMOUR AND PEASE LLP 
 52 East Gay Street 
 P. O. Box 1008 
 Columbus, Ohio 43216-1008 
 Tel. (614) 464-5414 
 Fax (614) 464-6350 
 

Attorneys for Strategic Energy, LLC  
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MEMORANDUM IN SUPPORT FOR THE INTERVENTION OF 
STRATEGIC ENERGY, LLC AND  

INTIAL COMMENTS AS TO FIRSTENERGY’S APPLICATION FOR AN AUCTION

I. INTERVENTION 

 Section 4903.221, Revised Code and Rule 4901-1-11 of the Ohio Administrative 

Code, establish the standard for intervention in proceedings before the Public Utilities 

Commission of Ohio (“Commission”). Specifically, Rule 4901-1-11 of the Ohio Administrative 

Code states in part: 

Upon timely motion, any person shall be permitted to intervene in a 
proceeding upon a showing that: 
 

* * *

(2) The person has a real and substantial interest in the proceeding, and the 
person is so situated that the disposition of the proceeding may, as a 
practical matter, impair or impede his or her ability to protect that interest, 
unless the person’s interest is adequately represented by existing parties. 
 
In addition to establishment of a direct interest, the factors that the Public Utilities 

Commission of Ohio (the “Commission”) considers when considering intervention include the 

nature of the intervenor’s interest, the extent that such interest is represented by existing parties, 

the intervenor’s potential contribution to a just and expeditious resolution of the issues involved, 

and whether intervention would result in an undue delay of the proceeding.  (See also R.C. 

4903.221(B) upon which the above rule is authorized).  A review of these factors in light of 

above factors supports granting SEL’s intervention. 

 SEL has been an active competitive retail electric supplier (“CRES”) since it first 

applied for a CRES certificate in 2000 (see Case No. 00-1758-EL-CRS). Since that time SEL has 

continuously supplied generation at retail in Ohio, including in the FirstEnergy service area.   

 In the matter at bar, FirstEnergy proposes a competitive bidding process designed 
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to procure energy for the retail electric customers who do not purchase electric generation service 

from a CRES, beginning January 1, 2009.  In addition, the Application also seeks to use the 

proposed competitive bid to fulfill FirstEnergy’s obligation under Section 4929.14(B), Revised 

Code to provide “market priced options” to its retail customers. 

 SEL is directly affected by the Application, for in addition to setting up a 

procurement procedure for generation, the Application addresses important aspects of how the 

avoidable charges will be administered for SEL’s customers.  Any retail customer purchasing 

from SEL will have to know what utility charges are avoidable and which are not in order to 

evaluate whether purchase of generation from SEL is advantageous. The Application proposes 

two alternative methods of allocating wholesale bid prices for generation to the retail customers.  

The two methods, Slice of the System and Load Class, are designed to keep FirstEnergy whole 

by making sure that every dollar which FirstEnergy eventually pays to a wholesale supplier is 

collected from the standard service offer customers who purchase generation.  While the amount 

of money paid to FirstEnergy is similar under either method, the “avoidable charges” are 

markedly dissimilar.  Since the amount of the avoidable charge is key to SEL’s providing service, 

SEL has a direct interest in this proceeding.  

 SEL’s intervention is timely made and predates any of the deadlines for discovery, 

or hearing.  Thus SEL’s participation will not unduly delay the proceeding.  Further, SEL’s 

knowledge concerning marketing on the FirstEnergy system may be beneficial in having a fully 

developed record. 
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II. INITIAL COMMENTS 

 A. Support for the Application 

 In accordance with the Attorney Examiner’s August 16, 2007 Entry, SEL presents 

its initial comments on the Application.  SEL supports FirstEnergy’s Application to move to 

market based generation following the end of the Rate Stabilization Period (RSP).  While SEL 

submits that the Application is a thoughtful and practical proposal for First Energy’s initial post-

RSP, market-based procurement plan, the Application may not represent the optimal procurement 

strategy appropriate for a more developed competitive market, particularly given the 

Application’s reliance on longer-term supply contracts. The Application itself provides for 

review and no doubt SEL will join the other stakeholders in future proceedings seeking to 

improve upon the good start which the Application makes in transitioning to a robust competitive 

market for electricity for the benefit of First Energy’s ratepayers.     

 B. The Commission should elect the Load Class Option 

From SEL’s perspective the chief issue in the Application is the proper selection between 

the alternative of allocation of cost by: 1) Slice of the System; or 2) Load Class.  FirstEnergy 

could have simply charged each kWh used by the standard service customer the weighted 

average cost paid to the winning bidders for such power.  Such an allocation scheme though 

would fail to capture the difference in the value of generation depending on when it is used.  

Since electric energy cannot be efficiently stored, covering the seasonal peaks requires the 

ownership or purchase of generation from relatively expensive generation (on a per MWh basis) 

from intermediate and peaker generation plants.  Industrial customers in particular tend to have a 

higher load factor allowing them to take more generation off peak when lower cost base units can 

be employed to supply the generation.  
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To account for this wide range in the cost of producing generation due to load 

factor, FirstEnergy in the Slice of the System method of allocation proposes to adjust the closing 

bid price to each customer by use of a class service matrix.  Specifically, industrial class 

customers will pay only 80% of the winning bid price while commercial customers will pay 

120% of the winning bid.   The problem with the Slice of System is two fold.  First, the price 

matrix is controversial.  At best it captures an historic relationship among the classes.  Past is not 

prologue, especially where weather is concerned.  The number of heating and cooling degree 

days varies widely from year to year.  Further, the industrial load varies due to economic 

conditions.  In fact, during the time period 2000 to 2006, industrial class energy use fell 19%, 

while commercial use increased 6%1. Finally, while there is a general positive relationship 

between higher use of peak power and higher price, there is no generally agreed upon fixed 

correlation that establishes that commercial customers are 20% more costly to service than 

industrial customers. Simply put, the price matrix is that blunt allocation tool that does not 

accurately capture the difference in cost to supply a commercial customer vis-à-vis a residential 

or industrial customer. 

 FirstEnergy recognized the shortfalls of using the price matrix with its fixed 

allocation property, and thus as part of its Application FirstEnergy also proposed bidding out the 

generation by class (“Load Class”) to capture the difference in cost of serving the different 

classes of customers.  The Load Class option basically replaces the fixed allocation percentage of 

the price matrix chart with the collective assessment of the auction bidders as to how much they 

believe it will cost to supply generation to each class. Further, since there are several auctions 

and the generation portfolio will turn over in part every year the price relationship between the 

classes will not remain static in the Load Class option.  
 
1 Calculation based upon PUCO Quarterly Energy Reports 2000 - 2006 
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The most pernicious aspect of the Slice of the System proposal is way the avoided 

costs are calculated for retail customers who shop.  The Application states that the avoided cost 

will be the lower of the closing bid cost or the price matrix price.  Thus, if the closing bid was 

$70 MWh (7¢ per kWh) at the auction, a commercial customer in Slice of the System would pay 

120% of $84 MWh (8.4¢ per kWh).  Unfortunately, while a commercial customer would pay 

8.4¢ per kWh plus the distribution charges and riders for generation under this example, if the 

commercial customer choose to purchase its own generation on the open market in lieu of the 

Standard Service generation that customer would not avoid the generation cost of 8.4¢ per kWh. 

As noted above, the avoided cost would be the lower of the weighted average bid price or the 

generation charge.  Thus, the commercial customer would only avoid 7¢ per kWh is the lower of 

the weighted average or the actual generation cost.  

 The Slice of the System approach is harmful to commercial customers with 

excellent load factors.  SEL serves many public school districts in Ohio, most of whom close 

buildings during the summer.  Given the lower peak use of generation these schools can receive a 

lower price for generation.  Under the Slice of the System method of allocation though school 

will have to give up part of their savings, for when they purchase generation they will not get a 

credit for cost of the Standard Service generation they are not purchasing, only 80% of that cost.  

 Using the above example, if the Standard Service Offer for generation was 8.4¢ 

per kWh, then a School District as a commercial customer would only receive avoided costs for 

generation of 7¢ per kWh.  The remaining 1.4¢ per kWh would be captured by the Slice of the 

Systems reconciliation adjustment. In sum, the Slice of the System by its very design prevents 

commercial customers like schools and universities from buying generation at market, though 

that is the clear intent of Section 4928.14(B), Revised Code.  
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In stark contrast, if the Load Class option is employed, the avoided cost will be the 

winning auction price -- a figure that is directly the result of what a willing seller would charge a 

willing buyer.  Returning to the above example, if the bid price for the commercial load was $75 

MWh (7.5¢ per kWh) that is what the commercial customer would pay for generation under the 

Standard Service offer, and that would be the “avoided cost” should the commercial customer 

elect to shop.  

 In sum, the Slice of the System relies on a fixed price relationship between 

residential, commercial, and industrial class customers that may not reflect the true costs 

differences of serving the different classes.  More important, the Slice of the System allocation 

method would cloud the price signals for purposes of shopping.  The lack of price transparency 

caused by the price matrix harms retail customers by denying them the information as to what 

their generation really costs.  Depending on the degree of inaccuracy of the fixed allocation 

percentage, it may also result in such customers paying more than the market value of the 

generation they use. The Slice of the System also harms a CRES like SEL because the Slice of 

the System allocation system prevents true cost comparisons and \ or the ability for the retail 

customer to enjoy the savings of its load factor.  

III. CONCLUSION 

 In sum, SEL has a direct pecuniary stake in the outcome of this proceeding and 

thus has demonstrated it has a real and substantial interest.  Further, SEL’s application is timely 

made and, by its experience and position in the market, SEL has the expertise to help fully 

develop the record in the matter at bar. For these reasons, SEL should be granted intervention as 

a full party of record.   
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For purposes of receiving service in this proceeding SEL requests that in addition 

to the undersigned counsel, that SEL’s corporate representative, Richard J. Hudson, Jr., Two 

Gateway Center, Pittsburgh, PA 15222, Email address rhudson@sel.com, be placed on the 

official service list so he may receive pleadings directly. 

 Finally, SEL asks the Commission to consider its initial comments including 

selecting the Load Class Bid alternative. 

Respectfully Submitted, 

 
/s/       
M. Howard Petricoff (0008287) 

 Stephen M. Howard (0022421) 
 VORYS, SATER, SEYMOUR AND PEASE LLP 
 52 East Gay Street 
 P. O. Box 1008 
 Columbus, Ohio 43216-1008 
 Tel. (614) 464-5414 
 Fax (614) 464-6350 
 

Attorneys for Strategic Energy, LLC 
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing 
documents was served this 5th day of September, 2007 by regular U.S. mail, postage prepaid, or 
by electronic mail, upon the persons listed below. 
 

/s/       
Stephen M. Howard 

 
James Burk 
FirstEnergy Service Corp. 
76 S. Main Street 
Akron, OH  44308 
burkj@firstenergycorp.com

Rick C. Giannantanio 
Kathy Kolich 
FirstEnergy Service Company 
76 S. Main St. 
Akron, OH 44308 
kjkolich@firstenergy.com

Jeff Small 
Ann Hotz 
Office of Consumers' Counsel 
10 W. Broad St., Ste. 1800 
Columbus, OH 43215-3485 
small@occ.state.oh.us
hotz@occ.state.oh.us

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 E. 7th St., Ste. 1510 
Cincinnati, OH 45202 
dboehm@BKLlawfirm.com
mkurtz@BKLlawfirm.com

Richard L. Sites 
Ohio Hospital Association 
155 E. Broad St., 15th Floor 
Columbus, OH 43215-3620 
ricks@ohanet.org

James E. Moan 
4930 Holland-Sylvania Rd. 
Sylvania, OH  43560 
jimmoan@hotmail.com

David Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima St. 
P. O. Box 1793 
Findlay, OH 45839-1793 
drinebolt@aol.com
cmooney2@columbus.rr.com

Samuel C. Randazzo 
Lisa McAlister 
Dan Neilsen 
Joseph M. Clark 
McNees, Wallace & Nurick 
21 E. State St., 17th Floor 
Columbus, OH 43215 
sam@mwncmh.com
lmcalister@mwncmh.com
dneilsen@mwncmh.com
jclark@mwncmh.com
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David I. Fein 
Cynthia A. Fonner 
Constellation Energy Group, Inc. 
550 W. Washington St., Suite 300 
Chicago, IL 60661 
Cynthia.A.Fonner@constellation.com
david.fein@constellation.com

Terry S. Harvill 
Constellation Energy Group, Inc. 
111 Market Place, Suite 500 
Baltimore, Maryland 21202 
terry.harvill@constellation.com

William Ondrey Gruber 
2714 Leighton Road 
Shaker Heights, OH  44120 
GruberWL@aol.com

Glenn S. Krassen 
Bricker & Eckler LLP 
1375 E. Ninth St. 
Suite 1500 
Cleveland, OH  44115 
gkrassen@bricker.com

Richard J. Steubi 
The Cleveland Foundation 
1422 Euclid Avenue 
Suite 1300 
Cleveland, OH  44115 
rsteubi@clevefdn.org

Marvin I. Resnik 
Steven T. Nourse 
AEP Service Corp. 
1 Riverside Plaza, 29th Floor 
Columbus, OH  43215 
miresnik@aep.com
stnourse@aep.com

Thomas R. Hayes 
3315 Centennial Rd., Suite A-2 
Sylvania, OH  43560 
hayslaw@buckey-express.com

Nolan M. Moser 
The Ohio Environmental Council 
1207 Grandview Avenue 
Columbus, OH  43212-3449 
 

John Gibbon 
Tower at Erieview 
1301 E. 9th Street, Suite 3500 
Cleveland, OH  44114-1821 
 

Evelyn Robinson 
1721 Leighton Drive 
Reynoldsburg, OH  43068 

Franklin Lewis 
City of Cleveland 
601 Lakeside Ave., Room 106 
Cleveland, OH  44114 
 

John Bentine 
Chester, Willcox & Saxbe 
65 E. State St., Suite 1000 
Columbus, OH  43215-4213 
jbentine@cwslaw.com

Stephen Feld, Senior Attorney 
FirstEnergy Corp. 
76 S. Main Street 
Akron, OH  44308 
felds@firstenergycorp.com

Joseph Haefner 
3760 Darrow Road 
Stow, OH  44224 
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Joseph Meissner 
Director of Urban Development 
1223 W. Sixth Street 
Cleveland, OH  44113 
 

Thomas O’Brien 
Bricker & Eckler 
100 S. Third Street 
Columbus, OH  43215 
tobrien@bricker.com

John Foreman 
FPL Energy Power Marketing, Inc. 
2 Ashleaf Court 
Hockessin, Delaware  19707 
John_foreman@fpl.com 

Robert J. Triozzi 
William Zigli 
City of Cleveland 
City Hall, Room 106 
601 Lakeside Drive 
Cleveland, OH  44114 
 

Phyllis Vento 
585 E. 222nd St. 
Euclid, OH  44123-2099 
 

Sheilah McAdams 
204 W. Wayne St. 
Maumee, OH  43537 
sheilahmca@aol.com

Peter D. Gwyn 
300 Sycamore Lane 
Perrysburg, OH  43551 
pgwyn@toledolink.com

Robert Heydorn 
Hoover, Heydorn & Herrnstein 
527 Postage Trail 
Cuyohoga Falls, OH  44221 
 

Paul Goldberg 
5300 Seamen Road 
Oregon, OH  43616 
pgoldberg@ci.oregon.oh.us

Freddi Greenberg 
1603 Orrington Dr., Suite 1050 
Evanston, IL  60201 

Joseph Allotta 
Allotta and Fraley Co., LPA 
2222 Centennial Road 
Toledo, OH  43617 
 

Barth Royer 
Bell & Royer 
33 S. Grant Ave. 
Columbus, OH  43215 
barthroyer@aol.com

Dane Stinson 
Bailey Cavalieri LLC 
10 W. Broad St., Suite 2100 
Columbus, OH  43215 
 

Joseph Condo 
Calpine Corporation 
250 Parkway Dr., Suite 380 
Lincolnshire, IL  60069 
jcondo@calpine.com

Stephen L. Huntoon 
Senior Attorney 
FPL Energy Power Marketing, Inc. 
801 Pennsylvania Ave., NW, Suite 220 
Washington DC  20004 
Stephen_huntoon@fpl.com

David Applebaum 
Director, Regulatory Affairs 
FPL Energy Power Marketing, Inc. 
21 Pardee Place 
Ewing, NJ  08628 
David_applebaum@fpl.com
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Sean Boyle 
FPL Energy Power Marketing, Inc. 
700 Universe Boulevard 
Juno Beach, FL  33408 
Sean_boyle@fpl.com

Teresa Ringenbach 
Integrys Energy Services, Inc. 
Bank One Center 
600 Superior Avenue, Suite 1300 
Cleveland, Ohio  44114 
TLRingenbach@integrysenergy.com

Richard J. Hudson, Jr. 
Strategic Energy, LLC 
Two Gateway Center 
Pittsburgh, PA  15222 
rhudson@sel.com

Leslie Kovacik 
420 Madison Ave., Ste. 100 
Toledo, OH  43604 
Leslie.kovacik@ci.toledo.oh.us

Lance Keffer 
711 Adams St., 2nd Floor 
Toledo, OH  43624-1680 
lkeffer@co.lucas.oh.us

Craig Goodman 
NEMA 
3333 K Street, Suite 110 
Washington DC  20007 
cgoodman@energymarketers.com

Paul Ruxin 
Jones Day 
901 Lakeside Ave. 
Cleveland, OH  44114 
paultruxin@jonesday.com

Shari Weir 
Ohio Citizen Action 
614 W. Superior Ave., Suite 1200 
Cleveland, OH  44113-1306 
sweir@ohiocitizen.org

Michael Smalz 
Ohio State Legal Services 
555 Buttles Ave. 
Columbus, OH  43215-1137 
msmalz@iwaynet.net

Brian Ballenger 
Ballenger & Moore Co., LPA 
3401 Woodville Rd., Ste. C 
Toledo, OH  43619 
ballengerlawbjb@sbcglobal.net

Shawn Leyden 
PSEG Energy Resources & Trade 
80 Park Plaza, 19th Floor 
Newark, NJ  07102 
shawn.leyden@pseg.com

Paul Skaff 
353 Elm St. 
Perrysburg, OH  43551 
paulskaff@justice.com

09/05/2007  Columbus 10234115 


