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I.
INTRODUCTION

As part of its advocacy on behalf of residential consumers, the Office of the Ohio Consumers’ Counsel (“OCC”) files initial comments in response to the Entry issued by the Public Utilities Commission of Ohio (“PUCO” or “Commission”) in this proceeding on January 18, 2012.  In the Entry,
 the Commission asked for comment regarding the impact on this proceeding of the Federal Communications Commission’s (“FCC’s”) Report and Order in its broad-ranging universal service reform rulemaking.
  

As discussed herein, carriers are required to comply with the bill-and-keep regime for intrastate access charges adopted in the Report and Order.  The FCC’s Report and Order, if it remains intact, would effectively render this proceeding moot.  Ohio law, in R.C. 4927.15(B), states that “[t]he public utilities commission may order changes in a telephone company’s rates for carrier access in this state subject to this division.”  (Emphasis added.)  The issue of revenue neutrality, and the companion issue of who pays for revenue neutrality, arises only if this Commission reduces carriers’ access rates:  “In the event that the public utilities commission reduces a telephone company’s rates for carrier access that are in effect on the effective date of this section, that reduction shall be on a revenue-neutral basis under terms and conditions established by the public utilities commission….”
  Because the action was taken by the FCC and not the PUCO, R.C. 4927.15(B) does not apply.  

In addition, the bill-and-keep scheme adopted in the Report and Order has been appealed by numerous entities, including the PUCO itself.  Thus there is uncertainty regarding the future effect of the Report and Order.  Hence, the PUCO should not and need not do anything at this time in this proceeding.

II.
DISCUSSION

The Report and Order addressed a wide variety of issues regarding universal service.  Concerning the subject of this proceeding – intrastate access charges – the FCC adopted bill-and-keep as the default methodology for all intercarrier compensation traffic.
  Under bill-and-keep, “a carrier generally looks to its end-users –which are the entities and individuals making the choice to subscribe to that network – rather than looking to other carriers and their customers to pay for the costs of its network.”
  

Although OCC proposed that any revenue reductions resulting from reduced access charges for Ohio telephone companies be recovered first from each company’s own subscribers,
 OCC’s proposal differed from bill-and-keep.  OCC recommended that access rates be based on a carrier’s actual cost of providing access service
; under bill-and-keep, access charges are not cost-based.   The bill-and-keep regime adopted by the FCC would eventually take access rates down to zero, and thus harms consumers by transferring revenue reductions to all end use consumers in the form of unavoidable flat charges on their basic bills.  

The Report and Order allows incumbent telephone companies (“ILECs”) to charge a limited monthly Access Recovery Charge (“ARC”) on wireline telephone service, to partially offset declines in intercarrier compensation revenues.  The FCC- approved ARC carries a maximum annual increase of $0.50 per month for residential and small business customers, and $1.00 per line per month for multi-line businesses.
  Also, as a consumer protection measure, the FCC adopted a strict ceiling preventing carriers from assessing an ARC on any residential customer whose total monthly rate for local telephone service, inclusive of various rate-related fees,
 is at or above $30.  In addition, an ILEC’s ARC may not cause a residential customer’s bill to exceed $30.

The FCC’s Report and Order eliminates the need for this proceeding.  R.C. 4927.15(B), states that “[t]he public utilities commission may order changes in a telephone company’s rates for carrier access in this state subject to this division.”  (Emphasis added.)  Because the FCC has acted, there is no need for this Commission to address changes in intrastate access charges at this time.  

The issues of revenue neutrality and who pays for it also have been eliminated.  Under R.C. 4927.15(B), revenue neutrality arises only if this Commission reduces carriers’ access rates:  “In the event that the public utilities commission reduces a telephone company’s rates for carrier access that are in effect on the effective date of this section, that reduction shall be on a revenue-neutral basis….”
  Because the action was taken by the FCC, R.C. 4927.15(B) does not apply. 

Instead of requiring states to develop a means to deal with ensuring that telephone companies are not unduly harmed by reductions in intrastate access charges, the FCC gave companies recourse through a federal funding mechanism:

We now conclude that a uniform, national framework for the transition of intercarrier compensation to bill-and-keep, with an accompanying federal recovery mechanism, best advances our policy goals of accelerating the migration to all IP networks, facilitating IP-to-IP interconnection, and promoting deployment of new broadband networks by providing certainty and predictability to carriers and investors.  Although states will not set the transition for intrastate rates under this approach, we do follow the State Member’s proposal regarding recovery coming from the federal jurisdiction.  Doing so takes a potentially large financial burden away from states.
  

Thus, the Commission need not establish the Access Restructuring Fund proposed by the PUCO Staff.
 

Further, the Commission need not – and should not – act now because the Report and Order is the subject of federal appeals by 19 entities involving a wide range of appellants, including the PUCO itself.
  The bill-and-keep requirement is at issue in the appeals.
  In addition, 24 petitions for reconsideration of the Report and Order were filed at the FCC.
  

Until there is certainty as to the FCC’s parameters for intercarrier compensation and the Commission’s role, the Commission should not venture into establishing an access restructure plan or an access recovery charge for Ohio, both of which will likely result in more charges to be paid by customers.  In order to avoid adding to the cost of customers’ telephone service, the Commission should take a “wait and see” approach to access charge reform in Ohio.

Although the Report and Order set out a timetable for intercarrier compensation reform,
 the Commission need not be concerned about implementing the timetable.  The first action under the timetable – the capping of all intercarrier switched access rate elements, including interstate and intrastate originating and terminating rates and reciprocal compensation rates – occurred automatically on the effective date of the rules set forth in the Report and Order, December 29, 2011.
  There is nothing for the Commission to do regarding this aspect of the Report and Order.

The only other action scheduled to occur in 2012 under the timetable involves those carriers whose interstate access rate is less than their intrastate terminating switched end office and transport rates, originating and terminating dedicated transport, and reciprocal compensation rates.  In such cases, on July 1, 2012, those rates are to be reduced by 50 percent of the differential between the rate and the carrier’s interstate access rate.  Any carrier in Ohio adversely affected by this reduction has recourse through the federal funding mechanism.

Finally, OCC notes that the FCC’s Report and Order does define a role for state commissions in setting intrastate access charges:

To the extent the traffic at issue is intrastate in nature and subject to section 252(d)’s pricing standard, states retain the authority to regulate the rates that the carriers will charge their end users to recover the costs of transport and termination to ensure that such rates are “just and reasonable.”  Moreover, states will retain important responsibilities in the implementation of a bill-and-keep framework.  An inherent part of any rate setting process is not only the establishment of the rate level and rate structure, but the definition of the service or functionality to which the rate will apply.  Under a bill-and-keep framework, the determination of points on a network at which a carrier must deliver terminating traffic to avail itself of bill-and-keep (sometimes known as the “edge”) serves this function, and will be addressed by states through the arbitration process where parties cannot agree on a negotiated outcome. … Consistent with their existing role under sections 251 and 252, which we do not expand or contract, states will continue to have the responsibility to address these issues in state arbitration proceedings, which we believe is sufficient to satisfy any statutory role that the states have under section 252(d) to “determin[e] the concrete result in particular circumstances” of the bill-and-keep framework we adopt today.

The Commission will also have a role as arbiter of disputes among carriers over intercarrier compensation.
  

These functions, however, have not been examined in this proceeding.  The Commission should either begin a new proceeding or take additional comments to further define these functions under the Report and Order. 

III.
CONCLUSION

By allowing access charges that are not cost-based, the FCC’s bill-and-keep regime for reforming access charges harms consumers.  The Access Restructuring Fund proposed by the PUCO Staff would exacerbate the harm, and is unnecessary under the FCC’s federally funded scheme.  The FCC’s Report and Order is on appeal, and because of the uncertainty regarding the future of the Report and Order the Commission should not act in this proceeding until the appeals have run their course. 
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� Entry at 2-3.


� In the Matter of Connect America Fund, WC Docket No. 10-90, et al., Report and Order and Further Notice of Proposed Rulemaking (released November 18, 2011) (“Report and Order”).


� R.C. 4927.15(B) (emphasis added).


� Id., ¶ 736.


� Id., ¶ 737.


� See OCC Comments (December 20, 2010) at 33-34.  In fact, OCC recommended that companies should attempt to recoup access revenue declines by first increasing their non-basic service rates, and if that proves inadequate, by adding a surcharge to all customers, so long as the surcharge does not make the company’s cost of basic service higher than the statewide average.  A company should be allowed to access a state fund such as that proposed by the PUCO staff only if the first options do not generate the revenue necessary to cover the losses in access charge revenue.  See id. at 34-38.


� See id. at 19-20.


� Report and Order, ¶ 36.


� The fees, called rate ceiling components, include federal and state subscriber line charges, the ARC, flat rate charge for local service, mandatory extended area service charges, per-line state high cost and/or access replacement universal service contributions, state E911 charges and state telecommunications relay service charges.  Id., ¶ 914.


� Id.  As explained in the example in the Report and Order, if the rate ceiling components in a residential customer’s monthly bill amount to $29.75, the ILEC can collect an ARC of $0.25 per month from the customer.


� R.C. 4927.15(B) (emphasis added).


� Report and Order, ¶ 790 (referencing the State Members of the Federal-State Joint Board on Universal Service who filed comments in the FCC’s proceeding).  Although the FCC referred to state universal service funds in paragraph 737 of the Report and Order, in light of the above-quoted passage it is clear that paragraph 737 was referring to existing state universal service funds.  The FCC is not looking to add to states’ financial burdens through the creation of new state universal service funds.


� Entry (November 3, 2010), Appendix A.


� Appellants include state commissions (the PUCO, the Pennsylvania Public Utility Commission, the Vermont Public Service Board and the National Association of Regulatory Utility Commissioners), small incumbent local exchange companies (Consolidated Communications Holdings, Inc., Allband Communications Cooperative, Direct Communications Cedar Valley, LLC, Choctaw Telephone Company and the National Telecommunications Cooperative Association), larger incumbent carriers with diverse interests (CenturyLink and AT&T Inc.), competitive local exchange companies (Nexus Communications, Inc., Core Communications, Inc. and tw telecom inc.), wireless companies (Cellular South, Inc. and Halo Wireless, Inc.), advanced service providers (Transcom Enhanced Services, Inc. and The Voice on the Net Coalition, Inc.) and consumer advocates (the National Association of State Utility Consumer Advocates). The Judicial Panel on Multidistrict Litigation randomly selected the U.S. Court of Appeals for the Tenth Circuit in which to consolidate many of the petitions for review on December 14, 2011.  See http://transition.fcc.gov/ogc/documents/pending-appellate-cases.pdf.


� See Public Utilities Commission of Ohio v. FCC, Case Nos. 11-9596 and 11-9900 (10th Cir., docketed January 17, 2012); National Association of State Utility Consumer Advocates v. FCC, Case Nos. 11-9588 and 11-9900 (10th Cir., docketed January 17, 2012).


� See FCC Public Notice, Report No. 2945 (January 12, 2012) (http://transition.fcc.gov/Daily_Releases/Daily_Business/2012/db0112/DOC-311964A1.pdf).


� Report and Order, ¶ 801.


� The Report and Order was published in the Federal Register on November 29, 2011 (76 Fed. Reg. 73830) and became effective 30 days later.


� Report and Order, ¶ 776 (citations omitted, emphasis in original).


� Id.
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