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I.
INTRODUCTION AND QUALIFICATIONS

Q.
Please state your name, place of employment, and business address.
A. My name is Edward “Ted” C. Hart.  I am employed by Embarq Management Company, which provides management services to United Telephone Company of Ohio, dba Embarq (“Embarq”).  I am employed in the Wholesale Markets Division, as a Business Strategy Manager.  My business address is 9300 Metcalf Avenue, Overland Park, Kansas 66212.

Q.
Generally describe your present responsibilities. 

A.
I work with various interests in the Wholesale Markets division of Embarq providing input and expertise for intercarrier contract offerings, wholesale business sales and interconnection agreement issues, as well as researching and analyzing increased revenue and expense savings opportunities.  I also work with our network subject matter experts analyzing network traffic flows and specific interconnection traffic issues.  

Q.
What is your work experience?

A.
I practiced with a public accounting firm for seven and a half years after college specializing in audit and accounting issues for closely-held companies.  Subsequent to that, I held senior financial positions with a medium-sized general contractor and with Mobile Radio Communications, Inc., a regional Commercial Mobile Radio Services (“CMRS”) paging telecommunications provider.  In my position with Mobile Radio, I spent a good deal of time with the broad scope of issues that were created by the Telecommunications Act of 1996 (“Telecom Act”).  Those issues included intercarrier compensation issues, such as reciprocal compensation, proportionate use of facilities, and rights and obligations created by the Telecom Act.  I managed several million dollars in annual purchasing of carrier services.  I developed and instituted programs that significantly lowered costs related to interconnected networks, connectivity, and wholesale services which also led to large increases in company profitability.  I initiated and led negotiations with local and long-distance carriers for interconnection agreements and participated in FCC auctions of wireless spectrum, among a host of other financial duties.  
I joined Sprint Wholesale Markets in November 2000 as a Senior Manager charged with negotiation of interconnection agreements with wireless carriers.  Since that time I have negotiated interconnection agreements with Competitive Local Exchange Carriers (“CLECs”) and have managed intercarrier compensation disputes between Sprint’s Local Telephone Division (now dba Embarq) and its CLEC and Wireless vendors and customers.  In connection with those disputes I have also become familiar with the special considerations that affect bankrupt telecommunications carriers and have managed the execution of numerous settlement agreements between Embarq affiliates and their wholesale interconnected customers.
Q.
What is your educational background?

A.
I graduated from the University of Missouri at Kansas City in 1986 with a Bachelor of Science in Accounting and passed the C. P. A. exam in 1989.  To retain the C.P.A. license, I am required to complete approximately 40 hours of continuing education each year. During the course of the past 20 years I have accumulated an estimated 1,100 hours of continuing education on a diverse mix of professional topics, including auditing, taxation, consulting, marketing, business law, telecommunications matters, financial valuation, quality management, and ethics courses.  In addition, I have taught courses providing training for and building proficiency with specific software applications and other computer-related technology.

Q. 

 Have you submitted testimony before an administrative agency?  

A.
Yes.   I have testified in arbitrations and participated in mediations before Public Utility Commissions in Florida, Texas, Ohio, and North Carolina.  I have also provided expert witness testimony in front of the Missouri Tax Commission.
II. 
PURPOSE AND SUMMARY

Q.
What is the purpose of your testimony today?

A.
The purpose of my testimony is to provide support for Embarq’s positions regarding issue 2, payment and service suspension intervals, and issue number 7 regarding security deposits required of CLECs and other interconnected carriers.
III.
GENERAL TERMS AND CONDITIONS

Issue 2.
What is the appropriate number of days for COI to review its bill and submit payments for services under the agreement and what amount of time should elapse before Embarq enforces certain collection procedures and limits COI’s access into Embarq’s systems. 
Q.
What is the language that Embarq is proposing for payment terms under the contract and why is that period of time appropriate? 
A.
Section 7.2.3 of Embarq’s proposed language states: “If an undisputed invoice is not paid within 45 days after the bill date, Embarq may suspend processing new orders and cancel any pending orders.”  COI would like the interval to be 60 days.    Section 7.2.4 states: “If the account remains delinquent sixty (60) days after the bill date, Embarq will terminate all services under this agreement.”  COI would like that 60 day interval to be 90 days.  A couple of points to note are that the payments are due for “undisputed” amounts.  That’s not an accidental contract construction.  If a customer has reason to dispute the bill and submits a valid dispute, Embarq suspends the collection processes and essentially extends the payment interval on the disputed amounts while the disputes are investigated.  The undisputed portions remain due under the terms of the agreement.  It’s important to understand that the provision of telephone and other telecommunications services happens continuously, so each passing day that a subscriber has the service causes the provider’s and the subscriber’s costs to accrue.  Wholesale telecommunications services are not like a storeroom of unused raw materials waiting to enter the manufacturing process for conversion into finished goods.  After time passes, the value of the service provided over that period of time also expires and cannot be recovered.  Also, continuing action is not required on the customer’s part to incur more charges, i.e. customers do not have to reorder a new shipment of services, rather the services being provided and the associated charges happen with the passage of time without regard to whether the services are being used or not.  Unused telecommunications services that the customer decides he did not need in April cannot be sold back for scrap or residual value in May.   For these reasons it does not make sense to extend the time periods for payment of the services.  Extending the payment terms allows the charges to continue to accrue while the customer does nothing, and in fact it could serve to weaken what may already be a weak balance sheet on the part of the entity ordering service.  While the customer does nothing, more services that have been provided, but not paid for, continue to accrue with increasing credit risk to the wholesale provider.  
Q.
COI states in its petition that the length of time it takes to receive Embarq’s bills is unreasonable.  What is your response to this statement?

A.
Embarq operates under tariffs that dictate that bills will be mailed on or before the same date of each month.
  An internal benchmark used by our billing groups makes this date within 7 days of the invoice date.  Although the provision of service under the interconnection agreement is not governed directly by tariffs with respect to all services rendered, Embarq has defined its wholesale billing processes to also meet the requirements of the tariff.  Compact Disks (“CDs”) and paper invoices are mailed within 7 days of the invoice date, as COI has elected to receive CDs as the primary billing media method and paper as a secondary media method.   Embarq data indicates that for the sixteen invoices sent to COI from the January 1, 2008 bill cycle through the May 7, 2008 bill cycle, the average time of delivery of the CD from the bill cycle date to the delivery date was 7.6 days.  Restated, COI personnel signed for the delivery of the CDs an average of 7.6 days from the invoice date.  Fourteen  (87.5%) of the 16 CDs were delivered in 9 days or fewer, and 12 (75%) of the 16 CDs were delivered in 7 days or fewer.  One of the invoice CDs that took 15 days for delivery after the invoice date, the one that took the longest, was actually a resent rendition of the January 3rd bill cycle.  
Q.
Is there a more rapid invoice delivery system available to COI?

Yes there is.  COI could also choose to receive its bills via Embarq’s electronic billing method whereby customers elect to receive industry standard format via secured File Transport Protocol (“FTPS”).  This method results in the delivery of industry standard data to the customer within 4 days after the invoice date.  COI began a conversion process designed to initiate receipt of its bills electronically within the past few months but then abruptly abandoned that effort and requested a return to the CD and paper formats it had been receiving.  This electronic billing method provides industry standard data available for customer download the night of the third day after the billing date so that the morning of the fourth day after the invoice date, the customer has its data.  Although Embarq’s invoicing intervals and methods are reasonable and follow industry standards, COI has elected not to receive its invoices in the most time efficient manner.

Q.
How do you answer COI’s charges of unreasonable billing practices and how should that information affect the proposed terms for payment or service suspension intervals?
A. 
Some grounding in the facts relating to telecommunications billing is in order.  Bills are sent monthly to recover the charges for the services, some of which, perhaps many of which, were originally established several months to several years earlier.  Unless something changes in the services being provided each month, each successive month’s invoice should not look much different than the prior month’s.  In fact the monthly recurring charges should look exactly like the previous month’s monthly recurring charges   The additional point to note here is that it should not be a surprise to COI or any customer that if one is contracting for and consuming intangible services that are so closely attached to the passage of time, that an invoice will be forthcoming.  In fact, Embarq’s Ohio Tariff No. 5 states that even non-receipt of an invoice does not provide adequate exemption for failing to make timely payments.
    The point here is that if one is receiving the service, one should also expect to receive an invoice as well as understand that the receipt of the service implies that the charges will continue to accrue.  Although prudence suggests all bills should be reviewed for accuracy and reasonableness of the rates and quantities, the principal parts of the vendor’s invoices that would warrant heightened scrutiny, additional study and verification would be those parts that have changed from the immediately preceding months.  Services being added to the bill and services being canceled off the bill are where a wholesale customer would need to focus for validating the bill on a monthly and continuing basis.  


In numerous cases COI alleges that Embarq's billing practices are deficient simply because COI does not desire to pay for services for which Embarq has a right to charge.  An example is the DS1 conditioning charge that is clearly included in COI’s now expired contract and for which Embarq is rightfully entitled to bill and collect.  COI opens up disputes on charges that appear on its invoices – charges that Embarq has informed COI that will be applied for the conditioning service provided – and then COI claims that Embarq's attempt to properly bill and collect is an unfair billing practice.  In this instance, Embarq is acting in good faith to provide service to COI which it has ordered, yet COI consistently abuses the billing dispute process.

Q.
How does the speed by which COI receives its invoices and the alternative methods it has for receiving the information affect the payment interval and service suspension issues?


COI indicates on page 7 and 8 of its petition that it just does not have time to properly process its invoices because of deficiencies in Embarq’s processes.  COI refers to a 14-day payment interval on page 7 of its petition yet simultaneously ignores the fact that the contract language under negotiation and now arbitration calls for 30-day payment terms from the date of invoice.  As Embarq demonstrates above concerning the invoicing intervals (i.e., the length of time it takes COI to receive its invoices), COI misrepresents the true interval by a factor of approximately 2 times – but that misrepresentation is only part of the story.  The rest of the story is found in COI’s payment history.  Embarq reviewed the payment history demonstrated by invoicing submitted to COI over the past 24 months.  That review showed the following: 
· 63% of all COI invoices have been paid more than 35 days after the invoice date.  
· 20% of all invoices have been paid greater than 31 days but not more than 35 days after the invoice date.  
· 17% of all invoices have been paid within 30 days or less.  
· 65 invoices out of 337 (19%) were paid 50 days or more after the invoice date.  
In summary, COI paid less than one in 5 invoices by the due date, and it paid approximately one in five invoices more than 20 days late.  Many times within the past two years COI has made payments between 55 and 59 days after the invoice date to just barely avoid losing access to Embarq’s service ordering system, IRES.
Q.
How do the payment terms affect the ordering and provisioning of current or new service orders?
A.
Embarq utilizes a wholesale ordering and provisioning service called IRES.   Orders are entered by wholesale customers into the IRES system where the orders are then fulfilled and provisioned through Embarq’s service centers.  Embarq’s proposed language and intervals found in sections 7.2.3 and 7.2.4 of the interconnection agreement seek to limit the financial exposure that Embarq would otherwise have to the interconnected carrier if longer payment and collection terms were in place.  By suspending access to the ordering systems, Embarq can begin to make arrangements for an orderly suspension of the services the customer has ordered on its accounts should that need arise.  An orderly transition of service from one carrier to another is a reasonable accommodation when a carrier is believed to be going out of business.  A carrier that does not pay its bills can reasonably be assumed to be going out of business.  As noted above, in the telecom business the debts continue to accrue when the customer does not act to limit his own liability.  Rapid collections procedures and suspension of services are required so that Embarq may mitigate losses caused by a delinquent interconnected carrier.  Embarq also notes that its tariff (which only applies to services provided under the tariff) provides a useful analogy here and requires payments to be received within 20 days from invoice date
Q.
Why has Embarq proposed shorter payment and IRES suspension intervals in the language under arbitration compared to the language that was in the Parties’ expired interconnection agreement?
A.
As I spell out in my testimony below regarding security deposits, Embarq is trying to match reasonably calculated potential financial exposure to the amounts it might expect to have on deposit.  Blocking the customer’s access to IRES if the customer is 45 days past due, which is down from 60 days past due in the Parties’ expired interconnection agreement, merely attempts to match Embarq’s financial exposure to operational realities.  Just because Embarq may begin to attempt to collect undisputed amounts on day 45 or day 50 does not mean that collection automatically happens or that cash is realized on those days.  Collecting a past due amount from a CLEC may require several days to perhaps weeks of placing phone calls and asking for the required payments before the required payments are made.
Issue 7. 
Is it reasonable for Embarq to require a security deposit from COI for services and interconnection to be provided under this agreement?

Q.
Embarq is seeking language that would support a security deposit from COI. Can you tell us what facts would support imposition of a security deposit from COI?
A.
Embarq began including security deposit language in its agreements with CLEC customers in 2002 while it was operating as the Local Telephone Division of Sprint.  Embarq attempts to collect security deposits from interconnected carriers because of the numerous and well publicized financial problems plaguing the competitive local exchange carrier (CLEC) market over the past approximately eight years, and also because of losses it has sustained in CLEC bankruptcies.  Before 2001 CLECs were able to secure funding from the public capital markets much more easily than after 2001, when the financial markets dropped significantly. Embarq’s experience also indicates that it is often the largest or one of the largest unsecured creditors in bankruptcy cases filed by CLECs operating in Embarq territory. COI itself filed bankruptcy in 2000 and left behind unsecured amounts totaling $685,000 owed to Embarq’s predecessor and former parent, Sprint.  Although a portion of this was paid out over a 5 year plan, the remaining un-recaptured loss totaled $616,500. As one of COI’s largest vendors, Embarq ought not also be asked to be COI’s financing and funding mechanism.  By allowing COI to establish open lines of trade payables that often stretch 50 or more days after the invoice date, the scenario would be set for Embarq to be largely funding COI’s business plan.  Embarq asks the Commission to allow it to protect its financial interests with a reasonable security deposit.  

Q.
Is it reasonable to ask COI to post a security deposit based upon two months’ worth of receivables?

A.
As demonstrated above, COI’s payment history lags the terms called for in its current interconnection agreement as well as the terms proposed for the new interconnection agreement. Embarq currently bills COI approximately $400,000 per month.  In the normal course of business an additional $400,000 would be billed by day 30 or 31, and an additional $400,000 by day 61. Given COI’s propensity for late-paying undisputed amounts, oftentimes stretching past the day 50 invoice aging mark, COI creates a situation where it could be 10 days or less from owing Embarq for three months’ worth of billings.  If the interconnection agreement continues to use day 90 after the initial invoice date as the deadline before Embarq can disconnect service for non-payment, that will leave Embarq as little as 2 days away from being owed for 4 months of billing by COI, which is twice the security deposit Embarq is seeking in this arbitration.  Given these facts, a security deposit equal to 2 months’ invoicing is reasonable, provided that Embarq is able to use its proposed payment and service suspension intervals.
Q.
Is it reasonable to hold the security deposit even in the face of a demonstrated history of prompt payment?
A.
Yes, for the following reasons.  As noted above, the intent of the security deposit in this case is to provide the unsecured creditor, usually one of the largest unsecured creditors, with some basis for collecting on the investment devoted to enabling the CLEC’s business.  The Telecom Act imposes special obligations on the Incumbent Local Exchange Carrier (“ILEC”) regarding interconnection. But the Act should not be read to also require the ILEC to operate as the CLEC’s financial supermarket.  

Q.
Is it reasonable for Embarq to hold the security deposit and not pay interest on it?

A.
Yes.  Again, the security deposit is held so that Embarq’s financial exposure to COI is limited.  Embarq does not seek to step into the shoes of COI’s financing sources, and for this reason it only seeks the deposit amount reasonably required to limit its exposure.  Further, if COI wants to earn interest on any amount that would be used for a security deposit, it could provide a non-cash security deposit in the form of an irrevocable letter of credit.  This scenario would allow COI to keep and manage its cash and earn a market rate of interest on its cash at its own financial institution.
Q.
Please summarize your testimony.
A.
Embarq is attempting to reach agreement with COI on contract language that best matches the financial and operational characteristics that define the companies’ relationship.  Terms for payment, service ordering and suspension, and the amounts of a security deposit to be held by Embarq need to closely match the expected outcomes and provide protections for both parties.

Q.
Does this conclude your testimony?

A.
Yes.

� PUCO General Exchange Tariff No. 5,  IV Charges for Service - A. The Telephone Company will endeavor to mail its bills for telephone service on or before the same date each month.  (Section 1, fifth revised sheet 4)


� PUCO General Exchange Tariff No. 5,  IV Charges for Service - G. Failure to receive a bill will not exempt a subscriber from prompt payment of any sum or sums due the Company.  (Section 1, seventh revised sheet 5)
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