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I.	INTRODUCTION
This is one of at least six cases during the past two years where marketers are trying to erode consumer protections of independent third-party verification in the marketing of energy service to consumers.[footnoteRef:2] Independent third-party verification of the transaction is key to protecting consumers against misleading and deceptive tactics by door-to-door marketers.   [2:  See also Direct Energy, et al., Case No. 17-2398-EL-WVR; Star Energy Partners, Case No. 17-2398-EL-WVR; AEP Energy. Case Nos. 18-371-EL-WVR, et al.; Constellation NewEnergy, Case No. 18-604-GE-WVR; Astral Energy, Case No. 18-743-EL-WVR. ] 

Direct Energy Business, LLC and Direct Energy Services, LLC (collectively, “Direct Energy”), a marketer of electricity and natural gas, is seeking permission to deny consumers the protection of the third-party verification system. That protection for consumers is an independent confirmation of whether a consumer has willingly chosen to enter a contract with a marketer to purchase energy service. The PUCO should protect consumers by rejecting Direct Energy’s proposal, as explained by OCC in its August 8, 2019 comments.[footnoteRef:3] [3:  If OCC does not respond to a particular argument raised in the other parties’ comments, that should not be construed as OCC acquiescing to that argument.] 

Direct Energy has not shown good cause as required by the PUCO’s rules for the PUCO to grant a waiver. Direct Energy’s arguments supporting its waiver request are based on several false assumptions. And there are concerns about the accuracy of geolocation tracking that Direct Energy will use to verify that the salesperson has left the consumer’s home.
Direct Energy, the Retail Energy Suppliers Association (“RESA”), Columbia Gas of Ohio, and the PUCO Staff also filed Comments. Only Direct Energy and RESA give unqualified support for Direct Energy’s application. As it has in other cases, the PUCO Staff recommends that the waiver request be granted on a temporary basis, only until the PUCO has completed its electric and natural gas marketing rulemakings.[footnoteRef:4]  Columbia Gas asks only that it receive the documentation when customers change their natural gas suppliers.[footnoteRef:5] These comments do not support granting the waiver request.  [4:  PUCO Staff Comments at 4.]  [5:  Columbia Gas Comments at 1.] 

II.	RECOMMENDATIONS
A.	Direct Energy has not shown good cause for its request to deny consumers the protection of third-party verification of service enrollment. The PUCO should protect consumers by denying Direct Energy’s request.
Ohio law protects consumers against unlawful changes of their utility service provider.[footnoteRef:6] The statutes require the PUCO to adopt rules prohibiting switching, or authorizing the switching of, a customer’s supplier of retail electric or natural gas service “without the prior consent of the customer in accordance with appropriate confirmation practices, which may include independent, third-party verification procedures.” [6:  R.C. 4928.10(D)(4); R.C. 4929.22(D)(3).] 

The PUCO’s rules require that changes to a consumer’s utility service provider resulting from a door-to-door solicitation must be verified through a telephone call to an independent third-party verifier.[footnoteRef:7] Direct Energy seeks to replace the consumer protection of a telephone call to an independent third-party verifier with electronic verification of consumers’ changes to their utility service provider. The PUCO’s third-party verification rules cannot be waived without a showing of good cause. [7:  Ohio Adm. Code 4901:1-21-06(D)(1)(h); Ohio Adm. Code 4901:1-29-06(D)(6)(b).] 

OCC noted that Direct Energy has not shown good cause because its arguments in support of its waiver request are based on several false assumptions regarding the PUCO’s rules and practical aspects of the customer enrollment process.[footnoteRef:8] The comments filed by Direct Energy and the other parties do not make the good cause showing required by the PUCO’s rules. [8:  OCC Comments at 2-4.] 

In its comments Direct Energy related anecdotal information from the use of its digital verification process in four other states. Direct Energy provided only the number of customers who were enrolled by digital and by “voice-based means” and the percentage of customers for each group who verified that they wanted to switch to Direct Energy (what Direct Energy called the “quality” of the enrollments).[footnoteRef:9] But the real “quality” of an enrollment should be gauged by whether customers later rescinded the contract or complained to their state regulator about the transaction. Direct Energy did not address these issues. [9:  Direct Energy Comments at 2.] 

RESA was the only other party to file comments fully supporting Direct Energy’s proposal. RESA pointed to state policy to encourage competitive energy markets through flexible regulatory treatment and customer choice.[footnoteRef:10] But RESA ignored the state policy to protect consumers from unreasonable sales practices in energy markets.[footnoteRef:11] This state policy should be given top priority when the PUCO reviews proposals to short-cut the valuable consumer protections it placed in its rules. [10:  RESA Comments at 1.]  [11:  See R.C. 4928.02(I); R.C. 4929.03; R.C. 4929.22.] 

RESA also alleges that Direct Energy’s proposal would result in efficiency and improving the “customer experience” in marketing energy services to consumers.[footnoteRef:12] But except for protecting consumer proprietary information,[footnoteRef:13] RESA does not discuss the consumer protections that may be thwarted by Direct Energy’s proposal. RESA’s focus is on helping marketers sell products (make money), not on safeguarding consumers from abusive marketing practices. [12:  RESA Comments at 2.]  [13:  Id.] 

Direct Energy has not shown good cause for its waiver request. The PUCO should safeguard consumers from deceptive or high-pressure door-to-door solicitations and deny the marketer’s request to ignore the PUCO rules crafted to protect consumers from unscrupulous marketers.


B.	Direct Energy’s proposed use of geolocation tracking may not accurately determine whether its salesperson has left the consumer’s home after a door-to-door sale, which could thwart the consumer protections of the PUCO’s rules.
Direct Energy states in its application that it would use a geolocation function to determine whether its door-to-door salesperson has left the customer’s home before third-party verification would begin.[footnoteRef:14] Thus, the accuracy of the geolocation function is important in considering whether consumer protections would be lessened under Direct Energy’s proposal. The PUCO Staff stated that it is concerned about the ability of Direct Energy to accurately identify the location of the customer in relation to the salesperson.[footnoteRef:15] [14:  Direct Energy Application at ¶9.c.]  [15:  PUCO Staff Comments at 4.] 

OCC shares the PUCO Staff’s concern. As discussed in OCC’s Comments, the accuracy of geolocation system can vary widely, depending on the device and system used, especially in urban areas.[footnoteRef:16] The inaccuracy of geolocation tracking systems could mean that the salesperson is actually in the customer’s home even though the tracking system shows otherwise. This could thwart the consumer protections in the PUCO’s rules regarding switching of consumers’ energy suppliers. Conversely, the system could inaccurately show that the salesperson is still in the customer’s home and cause the transaction to be cancelled against the customer’s wishes. [16:  OCC Comments at 4-6.] 

Direct Energy’s proposed system is an inadequate substitute for the independent third-party verifier asking the consumer whether the salesperson is still at the consumer’s home. Direct Energy’s application should be denied because good cause has not been shown, and customers would otherwise be placed at risk.
C.	The PUCO should not grant a short-term waiver that would undermine consumer protections in the PUCO’s independent third-party verification rules.
The PUCO Staff supported granting only a short-term waiver of the third-party verification rules. The waiver would be in effect only until the PUCO completes its review of the electric and natural gas marketing rules.[footnoteRef:17] But this short-term waiver is not good cause for the PUCO to grant Direct Energy’s application.  [17:  PUCO Staff Comments at 4.] 

The PUCO Staff suggests that it would monitor complaints against Direct Energy as a way to measure whether the process protects consumers.[footnoteRef:18] But this is inadequate to protect consumers. Under the Staff’s wait-and-see approach customers could be harmed. The PUCO should not put consumers at risk of marketing abuses. Further, by simply monitoring complaints the PUCO might never know the full extent of any marketing abuses under Direct Energy’s proposal. Some consumers might not know they can complain to the PUCO or might be satisfied with merely rescinding the contract and not complain to the PUCO.  [18:  Id.] 

The PUCO should not follow the PUCO Staff’s proposal. But if the PUCO does allow a short-term waiver, it should require Direct Energy to report on meaningful metrics that can help the PUCO determine whether the waiver results in marketing abuses. Such metrics would be the number of verifications using independent third-party verification versus digital verification, the number of customers in each verification group who decline enrollment with Direct Energy, the reason why enrollment was declined (if given), the number of customers in each verification group who rescind their contracts within seven days, the reason why the contract was rescinded (if given), and customer complaints to the PUCO about Direct Energy’s enrollment process. The PUCO should not grant Direct Energy a short-term waiver of the independent third-party verification requirements without an effective way to monitor consumer protections.
III.	CONCLUSION
The Verde and PALMco investigations by the PUCO Staff have shed light on some of the abusive practices of marketers in Ohio.[footnoteRef:19] Consumers are especially vulnerable to misleading sales practices in the high-pressure door-to-door sales environment. The independent third-party verification required by Ohio Adm. Code 4901:1-21-06(D)(1)(h) and Ohio Adm. Code 4901:1-29-06(E)(1) helps protect consumers from the bad acts of natural gas and electric marketers. Direct Energy has not met its burden to show good cause for its waiver request. The PUCO should protect consumers and deny Direct Energy’s application. [19:  In the Matter of the Commission’s Investigation into Verde Energy USA Ohio, LLC’s Compliance with the Ohio Administrative Code and Potential Remedial Actions for Non-Compliance, Case No. 19-0958-GE-COI, PUCO Staff Report (May 3, 2019); In the Matter of the Commission’s Investigation into PALMco Power OH, LLC d/b/a Indra Energy and PALMco Energy OH, LLC d/b/a Indra Energy’s Compliance with the Ohio Administrative Code and Potential Remedial Actions for Non-Compliance, Case No. 19-0957-GE-COI, PUCO Staff Report (May 10, 2019).] 
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