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COMMENTS ON BEHALF OF

THE PUBLIC UTILITIES COMMISSION OF OHIO
June 26, 2009

INTRODUCTION AND BACKGROUND

On April 29, 2009, PJM Interconnection, L.L.C. filed its proposed tariffs with the Federal Energy Regulatory Commission (FERC) in compliance with FERC’s Final Rule issued on October 17, 2008 in Docket Nos. RM07-17 and AD07-7 (Order No. 719).   Order No. 719 addresses Regional Transmission Organization (RTO) issues concerning demand response, long-term contracts, responsiveness to stakeholders, and the independent market monitor (IMM) function in an attempt to further promote competition in regions with organized electric markets.
On May 27, 2009, Marketing Analytics, L.L.C., PJM’s independent market monitor (IMM) filed a Protest and Alternative Compliance Proposal (Protest) responding to PJM’s Order No. 719 compliance filing.  Comments responding to PJM’s Order No. 719 Compliance Filing and the IMM’s Protest are due at FERC on June 26, 2009. The Public Utilities Commission of Ohio (Ohio Commission) hereby submits its response to PJM’s Order No. 719 Compliance Filing and the IMM’s Protest. 
DISCUSSION

The PUCO’s Request for Rehearing of Order No. 719
On November 17, 2008, the Ohio Commission filed a Request for Rehearing (rehearing request) in RM07-19-001 and AD07-7-001 (Wholesale Competition in Regions with Organized Electric Markets).  The Ohio Commission’s rehearing request, among other things, cited many errors contained in Order No. 719 concerning administration of the IMMs for RTOs.   On December 15, 2008, FERC issued its rehearing decision in Docket Nos. RM07-19 and AD07-7 for the purpose of further consideration of Order No. 719.   To date, FERC has not issued its comprehensive rehearing decision addressing the various interveners’ detailed rehearing requests identifying various alleged errors contained within Order No. 719.  


The Ohio Commission maintains that if FERC were to adopt the PUCO’s recommendations and solutions to the RTO IMM administration issues, many of the problems and predicaments currently confronting FERC by PJM’s Order No. 719 compliance filing would be stemmed or resolved.  
As noted in both the Ohio Commission’s April 21, 2008 comments and our rehearing request to FERC in the RM07-19 and AD07-7 organized markets proceeding, the Ohio Commission continues to question the efficacy of an RTO employing both an exter​nal and internal market monitor.  The Ohio Commission maintains that FERC should not permit PJM to move forward to establish an internal market monitor. The Ohio Commission believes that the hybrid approach to market monitoring is dysfunctional in that it will result in the existing MMU being subordinate to any new internal MMU and the RTO.  To this end, we support the IMM’s protest concerning PJM Order No. 719 compliance filing.

To the extent an inefficient duplicative hybrid MMU structure is allowed for PJM, the Ohio Commis​sion maintains that FERC must ensure that the external (independent) market monitor’s evaluations and recom​mendations must prevail over those of the internal market monitor.  In its rehearing request, the Ohio Commission called for FERC to confirm that under the market monitor hybrid approach that FERC ensure that the internal market monitor is not vested with more authority than the independent (external) market monitor.  The Ohio Commission also requested FERC to clarify that all market monitor rules and enforcement standards, currently identified in the RTO’s tariff necessary for the external market monitor unit to effectively perform its job function, be entrusted and delegated formally to the independent (external) market monitor.

If PJM’s proposed Compliance Filing is approved by FERC without modification, the Ohio Commission maintains that we continue to be perplexed as to how and why the hybrid approach to market monitoring was determined and what goal it was designed to accomplish.  In particular, the Ohio Commission questions how this duplicative and inefficient configuration will result in a stronger external IMM.  Consistent with our rehearing request, the Ohio Commission continues to believe that RTOs should not be vested with mitigation authority as a result of the inherent conflict of interest that RTOs have in imposing mitigation upon their own member companies, whose membership and participation are optional. The Ohio Commission maintains that FERC must require PJM to modify its Order No. 719 compliance filing to ensure that the IMM will not have all the necessary tools available to accomplish its job function without interference from PJM.  
The Ohio Commission rehearing request asked FERC to ensure that the external IMMs are permitted to continue to possess the authority to impose mitigation on both a prospective and retroactive basis, and are further permitted to recommend to FERC sanctions on market participants. The Ohio Commission further requests that FERC require PJM to amend its 719 compliance filing to ensure that that the responsibilities for data collection, analy​sis, and all market mitigation (including both ex ante and post ante) and referrals should take place at the external (or independent) market monitor level.  If FERC is genuinely interested in making organized markets for electricity function better, it will allow such objective mitigation and resulting critiques to continue for the overall welfare of the markets and the best interest of consumers.  Consistent with the Ohio Commission’s rehearing request, we also continue to believe that PJM’s external IMM should also pos​sess the authority to recommend FERC sanctions, penalties and/or monetary fines upon those manipulating or attempting to manipulate the market. 

The Independent Market Monitor’s Protest

The Ohio Commission agrees with the IMM that PJM’s approach to Order No. 719 compliance concerning market monitoring issues is not just and reasonable and has no basis for strengthening IMM independence.  The Ohio Commission concurs with the IMM that there is no reason to replace the current market monitoring program with PJM’s April 29th filing in this proceeding and that PJM’s filing will not strengthen MMU independence. Specifically, the Ohio Commission maintains that the IMM must be vested with more authority to prevent market abuses and to impose mitigation than any internal (i.e., PJM dependent) market monitor unit.  PJM’s April 29 filing could subordinate the IMM to PJM by allowing PJM to overturn the IMM’s determinations.  FERC’s goal should be to eliminate any conflict of interest the RTO may have and to provide the IMM with every tool necessary to perform its function to ensure that the markets are functioning properly in the customers’ best interest.  The Ohio Commission maintains that if the IMM is not allowed to perform its function adequately it will result in customer paying excessive rates in conflict with FERC’s obligations under the Federal Power Act (FPA) to ensure just and reasonable rates. 
The Ohio Commission further agrees with the IMM’s belief that what would most strengthen market monitoring in PJM are tariff revisions that expressly and clearly codify the IMM’s role, including the practice of reviewing and attempting to come to agreement with Market Participants on the cost and other components of offers before they are submitted in PJM energy and capacity.  The Ohio Commission concurs with the IMM that ex ante monitoring of Market Participants’ behavior serves to deter better the exercise of market power and that ex post and reactive monitoring may be inadequate to ensure the integrity of pricing in such markets and is an inefficient way to help ensure competitive outcomes.  To this end, the Ohio Commission supports the IMM’s proposal that it continue to possess the authority to impose ex ante mitigation as it deems necessary to ensure customers are protected and markets are not abused.  Likewise, the Ohio Commission submits that the IMM must be permitted to continue to perform the three-pivotal supplier test on an ex-ante basis to detect and prevent potential market manipulation and the abuse of market power.  
Finally, the Ohio Commission supports that IMM’s recommendation that FERC should not allow PJM to overstate and misinterpret Order No. 719’s rule concerning  the IMM restrictions concerning the administration of PJM’s tariff, which if approved will act to thwart the IMM’s efforts to perform comprehensively its job function.  Consistent with the our Order No. 719 rehearing request, the Ohio Commission concurs with the IMM’s belief that an overly broad interpretation of FERC’s Order No. 719 limitations on market monitor tariff administration will result in an external IMM that is subordinate to the RTO in performing market monitoring functions. 

The 2007 PJM/IMM Settlement Agreement 
Consistent with the remarks of the Organization of PJM States, Inc.  (OPSI), the Ohio Commission agrees that FERC should endeavor not to disturb the PJM/IMM approved stipulation, and should clarify that Order No. 719 is not intended to disturb it.
   In addition, similar to the IMM, the Ohio Commission questions PJM’s motivation for attempting to undermine the role of the IMM.  The PUCO believes that these actions, if approved, can only serve to further erode confidence in the organized markets for electricity, which are already subject to various harsh criticisms.
The Ohio Commission supports OPSI’s belief that PJM’s filing raises anew the concerns of OPSI and its member state commissions with respect to IMM independence and the legitimacy of PJM’s markets. OPSI’s comments observe that these were the very concerns that the Settlement was negotiated to remedy.   In addition, the Ohio Commission supports the belief that Order No. 719 does not direct PJM to file tariffs undermining the IMM or permitting PJM to exercise control over the IMM’s core functions.  We also concur with OPSI in that the changes proposed by PJM would authorize PJM to create its own management-controlled market monitor that could interfere with the exercise of the independent market monitor’s functions and that this situation would resurrect the days of conflict between the IMM and PJM management addressed by the 2007.  

In addition, the Ohio Commission supports OPSI’s claim  that if PJM’s proposed tariff revisions become effective, PJM will obtain new tariffed authority to exercise PJM management’s review and control of market monitoring functions, that it was unable to acquire in the settlement of the complaints filed against it by OPSI, the State Commissions and numerous wholesale and retail customers and that for these wholesale and retail market stakeholders, the independence of the market monitor is critical to confidence in the fairness of PJM’s wholesale markets.  We further support OPSI’s observation that PJM has proposed to modify its market monitoring tariffs in a manner that strikes at the heart of the 2007 Settlement despite objections from OPSI and stakeholders.  Finally, the Ohio Commission concurs with OPSI that FERC should grant the relief requested in the IMM’s Protest and to require PJM to modify its Compliance Filing accordingly.
Institutional Barriers at the Intersection of the Retail and Wholesale Markets and Price Responsive Demand 
PJM’s Order No. 719 Compliance Filing notes that market participants and observers have long acknowledged the institutional barriers that exist at the intersection of retail and wholesale markets.  PJM further notes that the efforts of many state regulators, market participants and PJM have resulted in the integration of demand response as a supply resource in the energy, day-ahead scheduling reserve (DASR) market, reliability pricing model (RPM) capacity, synchronized reserve (SR), and regulation markets.   PJM maintains that more work needs to be done, however.  PJM’s compliance filing observes that it is working closely with a number of state regulators to better integrate the impact of price responsive load on wholesale market operations.  PJM embraces the opportunity to better integrate the retail and wholesale markets that implementation of smart rates and smart meters are creating.
The Ohio Commission believes that, “consumers should have the opportunity to see and respond to the changes in the cost of the power that they use.”
  Ohio is pursing the development of dynamic retail pricing options for large energy users who already have interval meters, has approved significant deployments of Advanced Metering Infrastructure (AMI), and is exploring the development of dynamic and time differentiated pricing for electricity consumers as the metering to support such pricing is put in place.  Ohio law makes it state policy to encourage the development of AMI and time-differentiated pricing.  Section 4928.02, Ohio Revised Code.  Such “Price Responsive Demand,” the natural response of consumers to dynamic retail prices, offers significant reliability and economic benefits.  However, the millions of devices and consumers who respond to such pricing cannot be dispatched by PJM system operators and cannot readily bid into PJM markets as a resource.   

However, PJM has begun to consider how to modify its tariffs and systems to take advantage of the development of Price Responsive Demand in states such as Ohio.  To provide an opportunity for states that choose to implement dynamic retail pricing and pursue Price Responsive Demand to realize the benefits of these policies, PJM will need to implement changes in its tariffs and business practices.  

The Ohio Commission looks forward to working with PJM in the stakeholder process to ensure barriers are eliminated to allow States the opportunity to implement Price Responsive Demand on an intrastate retail basis.  The Ohio Commission urges this Commission to support and direct PJM to continue taking steps that will remove barriers to State policies encouraging the development of Price Responsive Demand, advanced metering, and dynamic retail pricing.

CONCLUSION
The Ohio Commission thanks FERC for the opportunity to file comments in this proceeding.

Respectfully submitted,

Richard Cordray
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� On December 19, 2007, the Ohio Commission joined as a signatory party to a stipulation between the Organization of PJM States, Inc. and PJM intended to ensure more independence of the market monitor from RTO oversight. Among other things, the stipulation provides for an external market monitor reporting to the RTO’s board of directors. The Ohio Commission entered this stipulation as a package agreement intended to ensure more independence of the market monitor over its previous working relationship with the RTO. FERC issued an order approving the stipulation on March 21, 2008. Allegheny Electric Cooperative, 122 FERC ¶ 61,257 (2008) (Order Approving Uncontested Settlement and Denying Rehearing).


�  Concurring Opinion of Chairman Alan Schriber and Commissioner Paul Centolella, In the Matter of the Applications of Columbus Southern Power Company and Ohio Power Company for Approval of their Electric Security Plans, Cases No. 08-917-EL-SSO and 08-918-EL-SS0, (March 18, 2009).
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