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EXECUTIVE SUMMARY AND POLICY INTRODUCTION 


In an Entry in this docket dated December 8, 2010, the Public Utilities Commission of Ohio (“PUCO” or “Commission”) stated,

At this time, the Commission determines that data and discovery are not necessary in order to comment.  Rather, we envision that the comments are necessary in order to determine the framework for proceeding in this matter.  In other words, we want to know from the commentors their views of staff's proposed plan and what data is necessary to obtain, if any beyond what staff has proposed, and then we will direct affected carriers to supply us with the required data.  Once the data is submitted to us, we would entertain motions seeking discovery, a request for a technical workshop, and a hearing.  …  In any event, interested entities will have a full opportunity to present their positions to the Commission before the Commission ultimately rules on the access recovery mechanism.

Consistent with the Commission’s statement, these comments by the Office of the Ohio Consumers’ Counsel (“OCC”) will address “the framework for proceeding in this matter.”  That framework will, as the Commission acknowledges, require the filing of data before the Commission rules, not only on the access recovery mechanism, but on the access reductions in PUCO staff’s proposed plan as well.  And, as discussed previously by OCC and others, it will require a hearing.

To begin the discussion of the framework, new R.C. 4927.15(B) does not compel the Commission to do anything about intrastate access charges.  Thus, the PUCO should not do anything without a thorough analysis of the reasons for such action, especially given that its last action on this subject was ten years ago.  As this Commission well knows, much has changed in the intrastate – and the interstate – markets since that time.

One of the original and fundamental tenets of regulation – as competition crept in – was that competition would drive rates to costs.  But the Commission long ago abandoned any pretense that access charges would be based on costs – largely because determining costs was a complicated issue subject to considerable dispute.  So the Commission has instead relied on federal regulation of interstate access charges, which also long ago abandoned any pretense of being based on costs.

Now the dominant theme in telecommunications regulation, including carrier-to-carrier regulation, is “market-based” pricing, which assumes that competitive markets will set the “correct” prices.  For end-user consumers, particularly residential consumers, this has resulted in (and will result in) rate increases, which have supposedly and paradoxically been necessary to meet competition, but have had the actual effect of encouraging consumers’ moves to competitive alternatives.  That is, except for those consumers for whom there are no true alternatives.

But the access market is also not characterized by true competition.  Fundamentally, terminating access remains a monopoly; a connecting carrier must pay the access charges of the carrier to which the called customer subscribes.  Similarly, originating access charges are essentially a monopoly.

Thus if the Commission does anything in this docket, it should ensure a cost basis for access charges, which must include joint and common costs, including loop and overhead costs.  This will result in access charges that vary from company to company, but this should not be a concept that is shocking or even disturbing.  The idea of end-user rates that vary from company to company is fundamental to all utility regulation.  In the telecoms space, cost-based rates will reflect the varying circumstances associated with the carrier’s network.  When dealing with intercarrier compensation, it is accepted that reciprocal compensation rates for the termination of local calls will vary from carrier to carrier.
  Why should the idea of differing access charges among companies be so problematic?

From this perspective, looking at the framework for this proceeding, it is not clear that “access charge reform” automatically requires reducing intrastate access charges, as the PUCO staff proposal envisions.  And it is also unclear why the PUCO staff proposal would require intrastate access rates to be set at a level “not to exceed” the interstate level.  As noted above, the interstate rates have no pretensions of being cost-based.  

One often hears mention of “arbitrage,”
 and intrastate access charges that are higher than interstate charges are supposedly a cause of such arbitrage.  Is arbitrage really a problem with regard to access charges in Ohio?  There is certainly nothing in the record 

of this proceeding – so far – that provides any notion of the extent of the “problem.”  There is nothing close to certainty that the problem – if it exists – is sufficient to require, in the public interest, that intrastate access charges be reduced, or that an access recovery fund be created.  (For example, if the differential in rates is causing carriers to misreport their traffic in order to take advantage of lower interstate rates, is not the better – and more equitable – response to ensure correct reporting of traffic?
)  Data on the level of these charges and their impact on local and long-distance carriers are clearly needed to make the decision about whether intrastate access charges should be reduced.

Thus there are many reasons – including this lack of data – why the Commission need not and should not reflexively act to reduce intrastate access charges.  But if the Commission does order such reductions, new R.C. 4927.15(B) requires that such action be accompanied by “revenue neutrality.”  That is a key part of the framework for this proceeding.  But what does “revenue neutrality” mean?  The statute provides no definition.

OCC proposes the following:  “Revenue neutrality” means recovery of a reasonable, representative level of lost revenues.  The lost revenues must be those from access charge reductions ordered by the Commission as a result of its regulatory actions.  The impacts of changes resulting from market forces – such as the decline in access minutes, and the decline in access lines over the last few years – must be factored out from “revenue neutrality.”

Further, revenue neutrality does not mean, as the PUCO staff proposal indicates, that recovery should come primarily from other carriers and their customers.  The first recourse should be to the rates of the company whose access charges are being reduced.  Under the new Ohio law, all incumbent local exchange carriers (“ILECs”) have freedom to price their non-basic local exchange service (“BLES”) services at will.  So the ILECs’ first recourse should be to their own non-BLES rates.  

If increases in non-BLES rates prove insufficient for revenue neutrality, new R.C. 4927.15(B) clearly states that any increases resulting from “revenue neutrality” are “in addition to” the increases allowed by new R.C. 4927.12.
  Thus, OCC proposes that an ILEC with a BLES rate that is less than the statewide weighted average BLES rate – as explained more fully below – should be required to adopt a surcharge that sums, along with its BLES rate, to the statewide weighted average BLES rate, before seeking any relief from an Access Recovery Fund (“ARF”) that is collected from other carriers.  This will minimize the need for other carriers’ customers to pick up this burden.

The chart on the next page displays the process proposed by OCC: 




If an ARF is established, it should require contributions from the broadest range of other carriers allowed under the law.  This certainly includes the carriers identified in the PUCO staff proposal, but may include others.  Given the lack of rate regulation of all Ohio telecommunications carriers – as a result of Substitute S.B. 162 (“Sub. S.B. 162”) – those carriers need not and should not establish explicit surcharges for the recovery of this expense from their customers.

The impact of these variations of revenue neutrality – whether the PUCO staff’s proposal, OCC’s proposal, or some other – clearly depends on the magnitude of the lost revenues.  And the policy choices encompassed by the definition of revenue neutrality and by the recovery mechanism also depends on this data.  While precise data is not available to the OCC at this point, it may be reasonable to expect that reducing intrastate access charges to parity will carry a price tag measured in the tens of millions of dollars per year.  It is critical that sufficient data is available to the Commission, OCC and other parties to develop a precise estimate of the magnitude of the revenues that will be required to make ILECs whole.

On a broader policy level, new R.C. 4927.15(C) permits the Commission to establish an intrastate “high-cost” fund to address carrier access reform.  That approach would be preferable to one that addresses only recovery of lost access charge revenues – on the understanding that “high costs” include not only the incremental costs of service but the per-customer joint and common costs of the company.  Any company revenues received by such a fund should be offset against receipts from an ARF. 

I.
PROCEDURAL INTRODUCTION

The Commission has been addressing various access charge issues since access charges first appeared on the scene following the break-up of the AT&T monolith in the early 1980s.
  Access charges are defined as “charges assessed by local exchange carriers to providers of telephone toll service for access to the [LEC’s] telephone network and are intended to recover a portion of the cost of the local telephone facilities.”
  Despite a lack of specific statutory authority,
 the Commission has acted, by and large, to reduce the level of intrastate access charges.

On September 13, 2010, Sub. S.B. 162 became effective.  Among the many changes contained in the legislation was the adoption of new R.C. 4927.15(B) and (C), which explicitly addressed carrier access rates, access reform, and high-cost support.


The Commission has asked for comment on a proposal by PUCO staff that will a) reduce ILECs’ intrastate access charges to equal their interstate access charges
; and b) allow the ILECs to recoup the revenues lost from these access charge reductions through an intrastate ARF.
  The staff proposal, for the first time, would allow Ohio ILECs to recover lost revenues from other Ohio carriers and, presumably, from the other carriers’ customers.  The Entry provides that comments are to be filed on December 20, 2010.

OCC moved to intervene in this case on November 9, 2010.
  OCC also moved the Commission to hold a hearing prior to ordering any access charge changes, especially the proposed recovery mechanism.  OCC also moved the Commission to require the data that PUCO staff proposed to be filed once the plan is approved
 to be filed instead before the comments are due, so that the data can serve as a factual basis for those comments and the Commission’s decision on a plan.  In part dependent on the timing of the data and comment filing, OCC also moved the Commission to provide for expedited discovery.

On November 12, 2010, Cincinnati Bell Telephone Company LLC (“CBT”) filed a motion for hearing and other procedural changes.  On November 18, 2010, Verizon also filed a motion for hearing.

Memoranda contra OCC’s motions were filed on November 24, 2010 by the AT&T Entities (“AT&T”); CenturyTel of Ohio, Inc. dba CenturyLink (“CenturyTel”) and United Telephone Company of Ohio dba CenturyLink (“United”) (collectively, “CenturyLink”); the Small Local Exchange Carriers (“SLECs”)
; and Windstream Ohio and Windstream Western Reserve (collectively “Windstream”).  On December 1, 2010, OCC and Verizon filed reply memoranda.

On December 3, 2010, in “an exercise of caution,” OCC filed an application for rehearing of the November 3 Entry.  OCC asserted that the Commission had erred in failing to order a hearing and in failing to order the filing of data prior to a hearing.

In the December 8 Entry, the Commission addressed the procedural motions.
  The Commission stated, 

The Commission determines that the motions filed by OCC, Cincinnati Bell, and Verizon requesting a hearing are premature and, therefore, will not be ruled upon at this time.  Regarding the requests that the ILEC data be filed prior to the filing of comments or that discovery occur prior to the filing of initial and reply comments, these requests are denied at this time.  However, in order to clear up confusion over the process, we will discuss below how the Commission intends to proceed in the matter.  At this time, the Commission determines that data and discovery are not necessary in order to comment.  Rather, we envision that the comments are necessary in order to determine the framework for proceeding in this matter.  In other words, we want to know from the commentors their views of staff's proposed plan and what data is necessary to obtain, if any beyond what staff has proposed, and then we will direct affected carriers to supply us with the required data.  Once the data is submitted to us, we would entertain motions seeking discovery, a request for a technical workshop, and a hearing.  Discovery would be focused on the submitted data.  In any event, interested entities will have a full opportunity to present their positions to the Commission before the Commission ultimately rules on the access recovery mechanism.

OCC hereby submits these comments, based on the November 3 and December 8 Entries.  But as usual in telecommunications, things are more complicated than they seem on the surface.  Discussion of PUCO staff’s access charge reduction and revenue recovery plan requires, among other things, discussion of the legal framework under which the Commission must operate, and a discussion of the magnitude of the problem 

that PUCO staff’s proposal purports to solve.  There must also be a discussion of the meaning of “revenue neutrality” (what level of revenues should be replaced), given the lack of definition in the statute, and a discussion of from whom those revenues should be recovered.

Despite the clarifications in the December 8 Entry, these comments are submitted under protest because of the violation of the need for a reasonable process.  In the December 8 Entry, the Commission seemed to indicate that future proceedings would focus only on “the access recovery mechanism,” instead of the threshold issue of access charge reductions.  Especially if that is the case, the data should have been filed before any comments are submitted.  OCC notes that discovery is a right under R.C. 4903.082.  OCC also expects to renew the motion for a hearing once the reply comments and the data have been filed,
 because the comments and the data taken as a whole will show that the Commission cannot reasonably render a decision in this proceeding without holding a hearing.

These comments are supported by the attached affidavit of telecommunications expert Dr. Trevor R. Roycroft (Attachment A).  Dr. Roycroft’s affidavit also addresses the specific questions set forth in the November 3 Entry as Appendix B (at pp. 38-44), and provides a detailed critique of the PUCO staff proposal in Appendix A of the Entry (at pp. 28-36).  Much of the remainder of these comments covers questions that were 

overlooked in the Entry, whose answers are necessary for a reasonable decision on intrastate access charge changes.

II.
THE LAW

Sub. S.B. 162 contained new R.C. 4927.15(B) and (C), which state,

(B) The public utilities commission may order changes in a telephone company’s rates for carrier access in this state subject to this division.  In the event that the public utilities commission reduces a telephone company’s rates for carrier access that are in effect on the effective date of this section, that reduction shall be on a revenue-neutral basis under terms and conditions established by the public utilities commission, and any resulting rate changes necessary to comply with division (B) or (C) of this section shall be in addition to any upward rate alteration made under section 4927.12 of the Revised Code.

(C) The public utilities commission has authority to address carrier access policy and to create and administer mechanisms for carrier access reform, including, but not limited to, high cost support.

(Emphasis added.)  The first thing that is obvious about the new law is that the Commission is not required to order changes in access rates, or to address carrier access policy.  The second thing that is obvious is that if and only if the Commission orders reductions in telephone company access rates, the reductions must be “revenue-neutral” – a term that is undefined in the statute.  

The Commission should utilize the discretion granted it by the new law to fully explore the issues surrounding the Staff proposal.  As will be discussed in more detail in Dr. Roycroft’s Affidavit, there are substantial costs associated with the PUCO staff proposal.
  But the expected benefits associated with access charge reform are likely to be small, and the evidence points to the costs of the PUCO staff proposal outweighing the benefits.
  As a result, the PUCO staff proposal will harm Ohio consumers.

Further, it is also important to note that the revenue neutrality provision effectively places the Commission into what amounts to a zero-sum game – access rate reductions will carry the price of rate increases for other services.  This results in a more economically difficult case to justify access charge reform.  As discussed in detail in Dr. Roycroft’s Affidavit, the statutory provisions result in access reform being a distributional exercise – moving funds from one set of market participants to another, rather than an exercise of determining the most economically efficient reform based on the economic cost of providing access.

The ARF thus represents the worst possible outcome with respect to access reform – it is likely that the ARF will amount to a new “tax” being imposed on already cash-strapped Ohio consumers.  In addition, some of that tax will be paid by customers of ILECs who have already paid – indeed substantially overpaid – for their own ILEC’s access charge reductions.  Payments to fund the ARF will guarantee unchanged revenue flows to ILECs and lower access costs to interexchange carriers.  However, as discussed in Dr. Roycroft’s affidavit, benefits for customers from reduced toll rates in response to intrastate access charge reductions do not appear likely.

The Commission should exercise the discretion granted it by the legislature and reject the PUCO staff’s Access Restructuring Plan.

III. THE HISTORY OF THE ACCESS CHARGE ISSUE IN OHIO 

Reading the November 3 Entry, one would get the impression that this issue sprang full blown from Sub. S.B. 162; there is no recitation of the long history of access charge policy in Ohio, or of the actions the Commission has previously taken to address these issues.  Following the adage that those who do not remember the past are condemned to repeat it,
 a brief excursion into that history is necessary here.  

A recitation of some of the history was contained in the almost ten-year old 00-127 O&O.  In January 2001, the Commission stated:

Currently, the Commission requires ILECs, for the most part, to mirror on an intrastate basis their federal access rate structure.  In the Matter of the Commission’s Investigation Relative to Establishment of Intrastate Access Charges, Case No. 83-464-TP-COI, Subfile C (May 21, 1984, and March 12, 1987).  This requirement stems from a Commission investigation conducted a number of years ago, when the Commission sought to establish company-specific, cost-based intrastate access rates, but found that task unsuccessful.  Id. at 16.  Except for the carrier common line charge (CCLC), Ohio’s incumbent LECs have been mirroring their respective interstate access tariffs.  The intrastate CCLC was capped by the Commission at 1987 levels.  We note, however, that Ameritech [now AT&T], CBT, and Verizon [now part of Frontier] have, as a result of merger conditions and alternative regulation plans, taken steps to reduce or eliminate the intrastate CCLC.

In 1996, as a result of a complaint filing, the Commission again faced the question of the appropriate rate-setting methodology for intrastate access charges.  AT&T Communications of Ohio v. Ameritech Ohio, Case No. 96-336-TP-CSS, Opinion and Order at 21 (September 18, 1997).  At that time, the Telecommunications Act of 1996 had become law and the [FCC] had adopted a cost-based methodology for unbundled network elements and transport and termination of local traffic.  …  The Commission concluded, instead, that mirroring should continue because the FCC had just implemented reforms to interstate access charges that, when mirrored, would appropriately alter the application of certain charges (flat-rate or traffic-sensitive rates) and also would require sizeable, prescriptive reductions in certain access rate elements.  AT&T v. Ameritech, supra at 18-19.[
]  The Commission reiterated its belief that a competitive market, rather than regulation, can more appropriately determine the level and timing of price changes in the access market.  Id. at 20.

Earlier in 00-127, however, the Commission first required Ameritech, CBT, Sprint/United (now part of CenturyLink) and Verizon to freeze their intrastate access charges.
  The Commission also noted that, consistent with the requirements of Ameritech’s alternative regulation stipulation, Ameritech would be eliminating its intrastate residential, single line business and ISDN presubscribed interexchange carrier (“IXC”) charges.
  As for Verizon, the Commission noted that it had required the company to reduce intrastate access rates by $5 million.

The Commission also “concluded that, because it is interested in investigating access rate reduction flow-throughs in this state, Ohio’s larger IXCs (i.e., AT&T, Qwest Communications Company [Qwest], Sprint, and WorldCom) shall work with the staff to arrive at proposed plans for the implementation of intrastate interexchange rate reductions.”
  All of this regulatory determination of the level and timing of price changes in the access market was followed by more regulatory action in the 00-127 O&O.


As to the general policy issue of how access charges should be priced, the Commission found that 

[d]etermining company-specific, cost-based access charges for every area of the state is a daunting task.  While the Commission between 1983 and 1987 attempted to obtain necessary information to reach such conclusions, we were unsuccessful.  Today, we have additional cost information available, but the task would no doubt still be difficult, time consuming, and litigious.  Moreover, the cost methodology to be used for determining the appropriate cost of access service is still an unresolved and contentious issue in Ohio.
 

In the absence of cost studies, the Commission reiterated its earlier preference that “a competitive marketplace is generally better at establishing appropriate prices than intermittent regulatory determinations” but “recognize[d] that much of the reductions in access rates that have occurred have largely been due to the prescriptive reductions at the federal level (for the federal price cap carriers), as well as the result of various decisions of this Commission which have been cited earlier.”
 


So again the Commission went on with mirroring (for the largest Ohio carriers):  

The Commission concludes that mirroring the federal CALLS’ rate caps and rate reductions (including CCLC reductions to parity with their federal counterparts for those companies that currently have a CCLC and are affected by the FCC’s CALLS decision) for Ameritech, CBT, Sprint/United, and Verizon is appropriate for Ohio at this time and would again move Ohio’s access charges toward cost.  The CALLS rates will benefit consumers, are pro-competitive, and will promote economic efficiency. We think the CALLS modifications are appropriate to mirror on the intrastate level (where applicable) and are in the public interest.

The Commission took no other action for any of the other ILECs:

As for the other large Ohio ILECs (ALLTEL, Western Reserve [both now part of Windstream], CenturyTel [now part of CenturyLink], and Chillicothe[
]) and the small Ohio ILECs, we are concerned that several issues still under consideration by the FCC could significantly “weigh in” on the companies’ access issues on an intrastate level.  Specifically, we are referencing the MAG proposal and the expected Joint Board-appointed Rural Task Force recommendation of a rural-company cost model for universal service funding. Because of those sizeable concerns, we believe it is best, at this point in time, to defer a ruling on access charge modifications for those ILECs.
 

The MAG proposal reduced the smaller ILECs’ interstate access charges, which were then mirrored on the intrastate side.  But the intrastate CCLC has remained intact.  And a “rural-company cost model for universal service funding” never materialized.


So that is where things have stood since January 11, 2001, with the exception of two notable issues.  First, there was the issue of the impact on local rates of the loss of intrastate revenues caused by the reductions in intrastate access charges.  In this regard, the Commission stated, 

In this order, we do not address any rebalancing of local rates to match and/or cover the access reductions.  If one of the affected LECs finds an overall, company-wide substantial revenue impact will result from our order today, it can attempt to demonstrate such to us (through a filing in this docket) and we will evaluate that information and alleged impact.
 

Two ILECs did make such attempts:  United (as noted above, now part of CenturyLink) and Verizon (as also noted above, now part of Frontier).  


Without delving too much into the gory details, both of those attempts were resolved through settlements that included OCC.
  But characteristics of those resolutions need to be considered here:  First, both carriers accepted substantially less than the amount of their claimed annual revenue losses, in the form of non-bypassable end-user charges.
  Second, despite the “precipitous decline” in access minutes of use cited in the November 3 Entry,
 both companies’ access recovery charges have continued unchanged for nine and a half years.
  And third, both companies were required to expand local calling areas in their exchanges, an action that further reduced intrastate access revenues. 


The other issue that the 00-127 O&O addressed was the flow-through of reduced access charges.  The Commission stated, “We find that AT&T, Qwest, Sprint, and WorldCom should be required to flow through all mirrored intrastate access reductions to their end users.  … We can see no reason why Ohio end users should not directly experience the benefits so aggressively sought through this docket.”
  But a flow-through of benefits to customers is not part of the current PUCO staff proposal.


Since the 00-127 O&O, there has been no action by this Commission on reducing intrastate access charges.  In 2007, Verizon, which was then an ILEC, a competitive LEC (“CLEC”) and an IXC, filed a complaint against CenturyTel and the Windstream companies seeking to reduce their access charges.
  That complaint never proceeded further than preliminary motions.  


Finally, another piece of the 00-127 O&O bears repeating:  “Modifications to access charges requires us to balance what can be conflicting, but important, interests, such as promoting competition, establishing reasonable rates, maintaining affordable rates for all, and avoiding rate shocks for consumers.”
  It is not clear that PUCO staff has kept all of those considerations in mind while formulating the ARF plan set forth in the November 3 Entry.

IV.
WHAT SHOULD BE THE BASIS OF INTRASTATE ACCESS CHARGES IN OHIO?

More than ten years ago, in 00-127, OCC set forth its position on how intrastate access charges should be priced.  That position has not fundamentally changed in the intervening years.  As the Commission described it in the 00-127 O&O, 

OCC rejects [total element long-run incremental cost] TELRIC and mirroring but, instead, proposes that access charges be set at forward-looking costs that include a reasonable share, at least 25 percent, of the loop after evaluation of cost studies specific to each LEC (OCC Initial Comments at 4, 11-13, 21-22, 33, 35).  …[C]ompetition, in the near term, will not result in access service prices that are set at economic levels (Id. at 36).  However, CALLS’ prescriptive approach, according to OCC, will result in interstate access charges that, standing alone, are below economic levels, not reflecting any of the joint loop cost (Id. at 24).  OCC argues this is because the FCC has “off-loaded” the joint costs onto the super-SLC and this is one reason why the CALLS decision should not be mirrored in Ohio (Id. at 23-25, 37).

The detailed reasoning behind OCC’s position is contained in the excerpt from OCC’s 00-127 Comments attached hereto as Attachment B.  The cost issue is also discussed in Dr. Roycroft’s affidavit.
 


The key component of OCC’s position is that intrastate access charges should bear a reasonable share of the joint and common costs of the ILEC.  That includes overhead and other common costs; it also includes a share of the principal common cost, which is the loop.

V.
WHAT IS THE CURRENT LEVEL OF OHIO INTRASTATE ACCESS CHARGES?


One of the key types of data that is not yet in the record, and that is vitally necessary for the Commission’s determination here, is the current level of the ILECs’ intrastate access charges.  That data is part of the PUCO staff’s data request.
  That data was also sought as part of OCC’s discovery efforts, which were cut off by the December 8 Entry.


Since the PUCO staff’s proposal is focused on reducing intrastate access charges that exceed interstate access charges, there are a couple of sub-questions here:  First, which carriers have intrastate access charges that do not exceed their interstate charges?  And second, which carriers have intrastate access charges that do exceed their interstate charges?


Based on the orders in 00-127, it appears that the first category consists of AT&T
; CBT
; Frontier North, Inc. – f/k/a Verizon North
; and the United portion of CenturyLink – f/k/a Sprint and/or Embarq.
  Prior to the issuance of the December 8 Entry, OCC received discovery responses from AT&T and CBT that confirmed the fact that all of their intrastate access charges were at interstate levels.


It seems safe to assume that all of the other ILECs fall into the second category – those whose intrastate access charges exceed their interstate access charges.  This would include the CenturyTel portion of CenturyLink, Windstream Ohio and Windstream Western Reserve, Frontier Communications of Michigan,
 and the 34 SLECs that filed a unified memorandum contra OCC’s motions.
  So it is these ILECs that will be the focus here, in terms of which companies will be reducing their intrastate access charges under the PUCO staff proposal.


Those ILECs were the focus of the data request in Appendix C of the November 3 Entry.  One of the items in that data request was for the ILECs to provide the rate elements and rates for interstate and intrastate switched access.  Obviously, this data, along with access volumes and the resultant revenues, is crucial for determining the impact of both the current rates and changes to intrastate access charges, whether to the level proposed by PUCO staff or some other level.  The current interstate and intrastate access charges are contained in publicly filed tariffs, but the task of compiling them for all these companies would be Herculean.  Hence the PUCO staff data request (and OCC’s discovery request
).


In order to provide a sense of the magnitude of the issue, however, the spreadsheet attached hereto as Attachment C contains, among other data, the aggregate intrastate access revenues for each of the small companies.
  This information, derived from the companies’ PUCO annual reports, shows intrastate access revenues for all of the small companies for 2009 totaling $56 million.
  This represents 25.8% of the total intrastate access revenues for Ohio, when AT&T, CBT, Frontier North, Inc., and United are included.  And it does not show what portion of these revenues reflects intrastate access charges that are in excess of interstate charges.  That is discussed in the next section.

VI. WHAT ARE THE HARMS FROM THE CURRENT LEVELS OF ACCESS CHARGES?  

The PUCO staff proposal is to reduce intrastate access charges to the interstate level.
  Thus the problems sought to be mitigated by the proposal – and the purported benefits of adopting the proposal – must be those that result from that differential.  

So the question is, how much of the current total of intrastate access charge revenue actually results from intrastate rates in excess of interstate rates?  It could be assumed – for now – that the differential is half of the total of intrastate access revenues.  (That assumption is reflected on Attachment C.)  That would be a total of $28 million, out of the total intrastate access revenue of $217 million.  So if the differential were eliminated, there would be a savings of only 13% to the IXCs.
As discussed in Dr. Roycroft’s Affidavit,
 due to increased intermodal competition in the long distance market, one of the primary harms attributed to the lack of access charge parity – differential interstate and intrastate toll rates – has already been mitigated due to the rise of intermodal long distance alternatives that are not as dependent on switched access rates as the previous end-user plans.  IXCs that rely on switched wireline technologies have responded to this intermodal competition through rate reductions.  Further, because of the “all distance” characteristics associated with wireless,
 it is increasingly common to find wireline IXCs, especially those that are also LECs, that provide “all distance” plans.  As a result, the practice of charging differing rates for interstate and interstate calls has already been eliminated from many carrier offerings.

In this transformed long distance market, many consumers now purchase toll service with no reference to a per-minute price, much less differential prices for interstate and intrastate toll.  For the IXCs that still market services based on per-minute rates, it is also possible to find toll plans in Ohio where the current in-state price is equal to or below the interstate rate.
  These facts suggest that telephone companies (IXCs and ILECs that provide long-distance service) will not provide an outcome where access charge parity will be flowed through to consumers in the form of lower toll rates.  Given the costs of the Staff proposal, the Commission must be assured that benefits will arise for consumers.  But it is entirely unlikely that the Staff proposal will generate any significant benefits in the form of lower toll rates.

With regard to economic efficiency, because it allows intrastate access charges to be below interstate charges, the PUCO staff proposal does not even ensure parity between those charges.  However, even if it did, because interstate rates are not related to costs, the outcome will not improve economic efficiency.
  

The PUCO staff proposal indicates in its statement of purpose and policy that the Access Restructuring Plan will encourage competition.  There is little support for the proposition that the reduction of access charges in Ohio will lead to greater competition.
  The PUCO staff proposal does not advance cost-based rates, which is at odds with actions that promote competition.
  While the PUCO staff’s policy statement is not specific regarding in which markets the reduction in access charges will promote competition, it is abundantly clear from experience that the factors that encourage competition have little to do with intrastate access rates.

As Dr. Roycroft’s Affidavit also points out, other problems that have been attributed to the lack of parity also will not benefit from the PUCO staff proposal.
  Until a comprehensive reform of all interconnection charges is completed, addressing intrastate and interstate rates alone will not eliminate the potential for arbitrage.  Thus, if the Commission adopts the PUCO staff proposal, the potential for arbitrage will still exist.


Therefore, the benefit of access charge parity in Ohio is likely to be minimal.  The breadth of the experience in other states certainly does not suggest any unanimity of purpose or agreement on the results.
  The FCC has been discussing global intercarrier compensation reform for many years.  OCC suggests that state inaction pending federal activity may be the best approach.
  

In the 00-127 O&O, the Commission cited three benefits from reducing the access charges of the four largest carriers:  benefits to consumers (due to decreases in long distance rates); increased competition; and promotion of economic efficiency.
  It should be recalled that these four ILECs collected 88 percent of the access revenues generated in Ohio; as a result, the Commission stated, “The cost to the long distance carrier for use of 
the local networks for the vast majority of long distance calls in Ohio will experience these reductions.”
  Given the relative size of the access reductions now proposed by PUCO staff, and the current nature of the long-distance market, these benefits for consumers will be much smaller.  And the cost – administrative and otherwise – of establishing the ARF proposed by PUCO staff will likely outweigh those benefits.

VII.
WHAT ARE THE COSTS OF THE PUCO STAFF ACCESS RESTRUCTURING PLAN?

The ARF surcharge represents an explicit cost of the Staff proposal, and this cost appears to be substantial.  In addition to the lost revenues associated with the access rate reductions, the ARF surcharge will also include cash reserves and uncollectible contribution assessments.
  In addition to these components of the ARF that are needed to offset the access rate reductions, there will be administrative costs associated with the ARF.  The magnitude of these costs has yet to be determined, but other similar funds have costs that might be in the $100,000 to $300,000 per year range.
  These costs will be added to the ARF surcharge,
 thus increasing the size of the ARF, and the burden placed on Ohio consumers.

It is important to note that the PUCO staff proposal encourages a bill surcharge for price cap ILECs, and will likely result in an additional surcharge appearing on the bills of customers of other telecommunications providers in Ohio.
  End-user charges will be one of the costs to consumers of the PUCO staff proposal.  Implicit in this cost is the fact that customers of companies that have already achieved parity with interstate access – including those that have imposed end-user charges of their own – will help pay for the lost revenues of companies that have not achieved such parity. 

Another cost from the plan will arise if the Commission does allow both the ARF and surcharges.  The Commission must monitor carrier practices to ensure that surcharges only recover the ARF assessment.  The Commission should be all too familiar with the long-standing problems with carriers augmenting (if not concocting) line-item fees to serve their bottom lines.
  These practices will be invited unless the Commission either prohibits line-item recovery or polices the market.

The Staff proposal essentially results in a tax being imposed on all telecommunications service providers in the state.  Nothing in the Staff proposal prevents the pass through of the ARF assessment to retail customers, just as nothing in the Staff proposal requires pass through of the access rate reduction savings in consumer long distance rates.  It is likely that the ARF surcharge will result in increased monthly service bills for end users, which will come with no reasonable expectation of a drop in the toll rates that customers pay.  This will only harm affordability, which reflects another cost of the PUCO staff proposal.

There are other costs of the ARF that are more difficult to quantify.  For example, the appearance of a new surcharge on customer bills may generate customer confusion 

and result in increased calls to service provider customer service call centers and regulatory authorities; the PUCO staff will be required to collect and organize data from both the affected ILECs and the contributing carriers; there may be enforcement-related investigations and actions associated with collecting ARF contributions from contributing carriers.
  All of these possibilities impose additional costs.

All of these components of the ARF point to a fund that will result in Ohio consumers facing increased costs for purchasing telecommunications services, and illustrate the costs of the PUCO staff proposal.  The overall impact is likely to be substantial – the ARF will likely require tens of millions of dollars per year in explicit contributions from customers.  To the extent that the collection of ARF surcharges results in higher prices for telecommunications services (either indirectly or through a bill line item), purchases will likely decrease and there will be a corresponding loss in social welfare.

VIII.
THE NEED FOR DATA TO ASSESS THE NEED FOR AND IMPACT OF ANY PLAN
Data from carriers that are subject to access charge changes must be provided so that trends in access charge revenues, access minutes, and access lines can be clearly defined.  A five-year data set should be the minimum required by the Commission to be made available to OCC and other interested parties.  The ILECs in question should provide all tariff rate elements for interstate and intrastate services.  The ILECs should also provide a break-down of those companies that are paying for the access minutes – whether independent IXC, IXC affiliate of an ILEC, Voice over Internet Protocol-based IXC, wireless carrier, or some other source.  In addition, the affected ILECs should be required to provide any evidence in their possession of misidentification of access traffic, should such evidence exist.

Fundamentally, none of the decisions regarding whether intrastate access charges should be reduced and, how if those charges are reduced, revenue neutrality should be accomplished can be made in the absence of the data.  The Commission cannot create a framework – a skeleton, so to speak – without knowing what shape the animal is, how large a weight the skeleton needs to bear, and how many legs are needed to support it.  That theme should be assumed to be running through the remainder of these comments.

IX.
IF ACCESS CHARGES ARE REDUCED, THE LAW SAYS THERE MUST BE REVENUE NEUTRALITY

Given the statutory directive of revenue neutrality, without definition or more detail, implementation issues rise to the forefront.  This boils down to two fundamental questions:  What level of revenues represents revenue neutrality? And from whom should the revenues be recovered?

The PUCO staff proposal takes 2009 intrastate access charge revenues as a base, and recalculates every two years.  Further, the PUCO staff proposal automatically transfers all of those revenues for recovery into the ARF.  Both of these key pieces of PUCO staff’s proposal are unreasonable, as explained here and in Dr. Roycroft’s affidavit.

A.
What Level Of Revenues?
Of course, the threshold issue in “revenue neutrality” is, for what level of revenues is the neutrality required?  The PUCO staff proposal would use 2009 revenues as the base.
  This would be entirely unreasonable.  

First, as Attachment C shows, intrastate access revenues for these companies have declined from $83.5 million to $56.1 million from 2005 to 2009 in the absence of any reduction in rates.
  That is an almost 33% reduction in five years.  None of these companies have been free from these declines.  Given that it is reasonable to expect that these declines will continue, great care must be exercised to ensure that the assessment process does not overcompensate the ILECs.  Indeed, as Dr. Roycroft explains, given that this plan will not be adopted until 2011, the use of 2009 revenues guarantees an initial and continuing overrecovery – which is not revenue neutrality.

These access volume decreases are the result of structural changes in the long distance market, as Dr. Roycroft’s Affidavit explains.
  Thus revenue neutrality required to be achieved as a result of access charge reductions should recover only revenues lost as a result of those reductions, not the revenues lost as a result of structural changes in the market.  For example, if access charge revenues were declining (as a result of the structural changes) by $5 million a year, and the access charge reductions caused an additional $1 million dollars reduction in revenues, only the $1 million should be 

recovered in order to result in revenue neutrality.
  

The following chart illustrates how the PUCO staff fails to separate structural changes in the access market from the direct impact of access rate reductions.  The chart shows a hypothetical representation of the access market in the years 2005-2010, in which access rates are constant and minutes are declining, leading to declining access revenues.  The example in the chart assumes that, as a result of the adoption of the PUCO staff proposal, access rates are cut by 50%, and that 2010 access minutes are used as the base year for calculating the ARF for the following two years of ILEC support.  Because the base year volumes are fixed while access minutes continue to decline, the ARF collects excess revenues – by 6.6% in the first year and 12.8% in the second year.  These additional revenues unfairly compensate the ILECs for structural changes in the access market – not, as required by new R.C. 4927.15(B), for reductions in access charges.

	Year
	Access Minutes
	Per Minute Access Rate
	“Pro Forma” Access Revenues:  (Base Year Rates*Current Year Access Quantities)
	Access Revenue After Rate Reduction (New Access Rates*Current Year Access Quantities)                              
	Amount to be recovered for revenue neutrality (Base year quantities*Access rate reduction)                                   
	Amount of over-recovery if structural declines not accounted for (% of ARF)

	2005
	60,000,000
	0.1
	$6,000,000
	
	
	

	2006
	56,040,000
	0.1
	$5,604,000
	
	
	

	2007
	52,341,360
	0.1
	$5,234,136
	
	
	

	2008
	48,886,830
	0.1
	$4,888,683
	
	
	

	2009
	45,660,299
	0.1
	$4,566,030
	
	
	

	2010 (base year)
	42,646,720
	0.1
	$4,264,672
	
	
	

	2011
	39,832,036
	0.05
	$3,983,204
	$1,991,602
	     $2,132,336
	   $140,734

      (6.6%)

	2012
	37,203,122
	0.05
	$3,720,312
	$1,860,156
	     $2,132,336
	   $272,180

      (12.8%) 


This represents substantial over-recovery.  This over-recovery is similar to that enjoyed by United and Frontier North under their access reform plans.  Since 2002, United has collected more than $211 million from its Intrastate Access Fee, and Frontier North has collected more than $127 million from its Access Recovery Charge, because the decline in access minutes was not taken into account.  The structural trend in declining access minutes thus necessitates frequent assessments, with possible true-ups to counter these trends.

Even the PUCO staff proposal, which adjusts every two years
 will guarantee not revenue neutrality, but significantly excess revenues.  This is another reason why it is crucial to have this data before the Commission decides on a framework.
No doubt the ILECs will argue that they deserve protection from under-recovery more than customers – theirs and other companies’ – deserve protection from over-recovery under the revenue neutrality principle.  Although Ohio has basically abandoned – wisely or not – rate-or-return regulation as a basis for rate setting,
  Attachment C shows the variability in the small companies’ earned returns on equity over the last five years.  Some are low; others, however, show very robust earnings over the five-year period.  These companies clearly do not need to over-recover their lost intrastate access 

charge revenues.  

B.
Who Should The Revenues Be Recovered From?
1.
First, go to the carrier whose charges are reduced.
a) Carriers’ non-basic service rates

Sub. S.B. 162 directs that the Commission has no jurisdiction to set the level of any ILEC’s non-basic service rates.
  Thus the ILECs are free to increase their non-basic rates.  The first recourse, then, for the carriers that lose access charge revenues should, be to their own non-basic service rates.  Surely, among the variety of the ILECs’ services and their stand-alone and bundled and packaged rates, there are some that could be increased.  The ILECs should be required to increase these rates before seeking any other replacement for their lost access charge revenues.

It should be noted that the replacement revenues should not be required to be from services that remain rate- or otherwise-regulated by the Commission.  R.C. 4927.15(B) is silent in this regard.  Hence the General Assembly could not have intended to preclude revenue recovery from these other services.  For example, Attachment D shows the variation among the small ILECs’ charges for non-bundled broadband services.  Surely among these services and their stand-alone, bundled and packaged rates there are some that could be increased.  
In order to ensure that ILECs eligible for access recovery have taken the opportunities for non-basic rate increases, the PUCO should collect data from eligible ILECs on the non-basic rates (including those for packages and bundles), and develop a “model price list” that is based on the weighted average of these rates for all Ohio ILECs.  This model price list should be used to determine the basis for minimum increases in non-BLES rates required to support revenue neutrality.  That minimum increase should be 15% above the statewide average.  If an ILEC’s non-basic rates are below the statewide average of eligible ILECs plus 15%, then its potential draw from the fund should be offset by the difference between model price list rates plus 15% and the ILEC’s year-end 2010 unit volumes for the non-basic services. 

b) Only if those efforts with regard to non-basic services are in vain should there be recourse to a carrier-specific surcharge.

Undoubtedly, the small carriers will argue that market forces will prevent them from increasing these non-basic service rates, and that such increases will not produce the revenues needed to replace the lost access charge revenues.  Given the amounts of lost revenue involved here, however,
 it may not in fact be possible to recoup all the lost revenues from the ILEC’s own non-BLES service customers.  Thus, if an ILEC is unable to recover sufficient lost revenues from its non-basic services, it should then offset the access charge reductions through a surcharge on customer bills.  Only if these attempts to raise revenues internally from non-basic rates and through a surcharge do not yield sufficient revenue, should the ILECs be able to seek intercompany recourse.

The Commission must recall that basic rates remain subject to special protection under Sub. S.B. 162.
  Thus, the surcharge must be carefully limited so that the sum of 

the surcharge and the ILECs current basic service rate does not exceed the current statewide average BLES rate.

Attachment C shows the current levels of BLES rates for all of these companies.  OCC has calculated that the weighted statewide average BLES rate is $15.07.  (See Attachment D.)
  There is no equitable or logical reason why customers of other companies should be required to support low rates of the companies here.
  Attachment C allows an assessment of the amount of the surcharge and the amount of the revenue that would be raised, for each company.

This is clearly preferable to BLES rate increases, because the surcharge is spread among all the company’s customers, not limited to just the residential customers subscribing to BLES.  (Under new R.C. 4927.10(A)(1), BLES customers are a much more limited group than all the customers who enjoy the BLES functionality.)  Further, new R.C. 4927.15(B) provides that “any resulting rate changes necessary to comply with” access rate reductions or, more generally, access reform, “shall be in addition to any upward rate alteration made under section 4927.12 of the Revised Code,” that is, the limited increases to ILEC BLES rates permitted by the new law.  This at least implies that the increases are not to be to BLES rates.  The use of a surcharge will ensure that the access revenue recovery are in addition to BLES rate increases. 

The issue of affiliates.  A number of the “eligible ILECs” are affiliated with other ILECs, some of which are much larger.  There is Frontier of Michigan, affiliated with Frontier North; and there is CenturyTel, affiliated with United.  There are also the two Windstream companies, somewhat closer in size.  And there are the TDS companies.  OCC submits that, before recourse is had to the customers of unaffiliated companies to assist with the required revenue neutrality, these affiliated companies should be required to share and shoulder their mutual burden, by using the approach identified above.  That is, the affiliates should be required to apply non-basic rate increases and a bill surcharge to offset the access revenue decreases from their eligible ILEC affiliates.  OCC proposes that these companies should have no access to ARF funds unless the interaffiliate recovery is insufficient.
2.
Only to the extent that revenues from the ILEC are insufficient for revenue neutrality should there be recourse to an ARF

As previously discussed, the statute does not define “revenue neutrality.”  Thus if the Commission determines to reduce intrastate access charges – which, as argued above, the Commission should not – the first recourse for lost access charge revenue replacement should be from the ILEC whose access charges are being reduced.  Only if the revenue replacement from the ILEC is insufficient, and only to the extent of the insufficiency, should there be recourse to funds from other carriers and their customers.  

If an ARF is needed, OCC agrees with the apparent intention of the PUCO staff proposal to assess as broad a base of carriers as possible for the ARF.  The PUCO staff proposal includes ILECs, CLECs, wireless service providers, and providers of telephone toll service, all as defined in the Ohio Administrative Code.
  And the revenues to be assessed include all retail telecommunications service revenues, which includes revenues from prepaid services.

It is not clear, however, what the “retail” revenues “from providing telecommunications services to a provider of interconnected voice over internet protocol services...”
 are intended to represent.
  If the intention is to include the services provided by a CLEC like Sprint to a VoIP provider like Time Warner Cable so that the VoIP provider’s calls are terminated on an ILEC’s network,
 it is not clear that those are “retail” services.  OCC agrees that these services should be assessed, but perhaps they should not be described as “retail.”
 

In any event, OCC supports the creation of as broad a base for the ARF as is lawfully possible.  All of the categories of telephone carriers identified in paragraph 14 of the PUCO staff’s Access Recovery Plan will benefit from the reduced access charges:  standalone IXCs, the interexchange operations of ILECs and CLECs, and wireless carriers.  None of these carriers should be exempt from the ARF.  A broad assessment base for the ARF will ease the burden on any individual carrier and its customers from paying for the lost revenues of other carriers.

The special case of United and Frontier North.  As discussed above, the customers of United and Frontier North have been paying access recovery charges continually since 1991, in the face of the structural changes in the access market described here and in Dr. Roycroft’s affidavit.  Under new R.C. 4927.15(C), the Commission has the “authority to address carrier access policy and to create and administer mechanisms for carrier access reform….”  That authority must extend to the ability to eliminate or reduce these ILECs’ access recovery mechanisms.  As noted above, since 2002, United has collected more than $211 million from its IAF, and Frontier North has collected more than $127 million, even though access revenues have declined due to decreased usage.  The Commission should eliminate these sources of excess revenues for these two companies.  If these charges are not eliminated, at the very least the Commission should ensure that Frontier North’s and United’s customers are not further burdened by the responsibility of contributing to the ARF.  Any ARF contribution from Frontier North and United should come from the existing access recovery charges of these two companies.
  
X.
COLLECTION OF INTERCOMPANY RECOVERED AMOUNTS FROM CUSTOMERS:

As discussed above, new R.C. 4927.15(B) provides that “any resulting rate changes necessary to comply with” access rate reductions or, more generally, access reform, “shall be in addition to any upward rate alteration made under section 4927.12 of the Revised Code,” that is, the limited increases to ILEC BLES rates allowed by the new law.  This also implies that, for the carriers that contribute to the ARF (as discussed in Section IX.B.2. above), the recovery should be accomplished through rate increases to services other than BLES.  As also noted above, all ILECs and other carriers have complete freedom to price their non-BLES retail services.  Thus recovery should first be accomplished through that means.

When the General Assembly intended there to be a surcharge to recover costs, one was explicitly authorized.
  The lack of specific authority for an ARF surcharge, and the General Assembly’s reference here to “rate changes,” imply that no surcharge was intended for lost access revenue recovery.

As discussed above, OCC proposed a surcharge on all of the eligible ILEC’s customers as a means of recovering lost access charge revenues that are not able to be recovered through non-BLES increases.  The fundamentally different purpose here – recovering ARF contributions, rather than limiting the size of the ARF – makes a surcharge inappropriate for recovering the ARF contributions.

XI.
THE NEED FOR FLOW-THROUGH
As discussed above, and in more detail in Dr. Roycroft’s Affidavit, changes in the long distance market make it less likely that reduced access charges will automatically flow through to consumers.  Intermodal competition has already resulted in a transformation of toll calling to the “any distance” model, especially for those consumers who can afford to purchase service bundles.  Unless the Commission takes action, it is more than likely that many IXCs will take their reductions in intrastate access charges paid as contributions to their bottom line, as opposed to attempting to underprice intermodal rivals who may be paying rates that are even lower than the reduced intrastate access charges.  As a result the Commission should require IXCs, to the extent that they still have per-minute intrastate rates, to reduce those rates.  Similarly, for IXCs that no longer market services with a state/interstate distinction, the Commission should require that the unified per-minute rate be reduced by the corresponding reduction in intrastate access, adjusted for the portion of their overall traffic that terminates under the new lower rates.

XII.
THE PREFERENCE FOR A HIGH-COST FUND


As Dr. Roycroft states,

The Staff proposal states at paragraph 15(a) that the ARF should continue until either an unappealable FCC decision reforming intercarrier compensation is issued, or the Commission establishes a state high-cost fund.  If the creation of a state high-cost fund will eliminate the need for the ARF, then the Commission should skip the ARF and proceed directly to the creation of a state high-cost fund.  The ARF is a “make whole” mechanism that ignores all cost issues.  The creation of a high-cost fund would require a more rigorous evaluation of need for residential rate rebalancing or the distribution of monies to compensate ILECs for access charge parity.  A superior public policy outcome can be achieved by fully evaluating the cost basis for any potential basic rate increases associated with access charge reform.   Reforming access rates in the context of a high-cost fund, even with the revenue neutrality requirement, would provide a better alternative than reform using the ARF.

The Staff proposal appears to be encouraging the Commission to take a piecemeal and indirect approach to reform—achieve parity and make carriers whole now; evaluate costs later.  This approach should be avoided.  If the Commission believes that action is necessary on access charges, a more comprehensive method should be pursued.  The statutory provisions appear to give the Commission the ability to set the terms and conditions associated with “revenue neutral” adjustments to carrier access rates.  Linking ILEC draws from a high cost fund to a cost basis would be superior policy to a giveaway “make whole” program.

The Commission should not take “the easy way” out at the expense of Ohio consumers.  

XIII.
CONCLUSION

As discussed herein, and in Dr. Roycroft’s affidavit, the PUCO staff proposal is not required under the law, and moves the state in entirely the wrong direction.  It would be far better for the Commission to do nothing with regard to intrastate access charges than to adopt the PUCO staff proposal.  If the Commission does anything, it should set intrastate access charges based on a proper analysis of costs, and, as just discussed, look at creating a true high-cost fund, rather than a deeply flawed revenue guarantee mechanism.


Again, as summarized by Dr. Roycroft, 

The Staff’s proposal comes with substantial costs of implementation, and will require that Ohio consumers pay higher rates for telecommunications services.  Benefits are much more difficult to identify.  Given changes in the market for long distance services, it is likely that IXCs have already incorporated the impact of lower interconnection rates enjoyed by some of their rivals into their long distance rates.  Problems associated with arbitrage are likely to be small, and the Commission should require evidence from those claiming that arbitrage is a problem.  It is also notable that because the Staff proposal does not result in a comprehensive intercarrier compensation solution, arbitrage potential is not eliminated.  The main impact of the Staff proposal will be distributional – money will flow from Ohio consumers to ILECs and IXCs.  There is no good policy reason for such a transfer to occur.  All evidence points to the costs of the Staff proposal outweighing its benefits.

The Commission should reject the proposed ARF.  If access rate reductions are ordered – which they should not be – the Commission should adopt the recovery mechanism proposed by OCC rather than the ARF.
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� Entry (December 8, 2010) (“December 8 Entry”) at 4.


� Reciprocal compensation charges vary company-to-company even though reciprocal compensation does not include a contribution to loop costs, which are part of a separate unbundled network element.  Other joint and common costs also vary from company-to-company.


� Perhaps due to the erroneous notion that access should avoid any responsibility for the joint and common costs of the carrier whose network serves the end users.


� “The phrase ‘regulatory arbitrage’ refers to profit-seeking behavior that seeks to take advantage of cost or revenue disparities that are due solely to regulation.”  See � HYPERLINK "http://www.fcc.gov/Bureaus/OPP/working_papers/oppwp33.pdf" ��http://www.fcc.gov/Bureaus/OPP/working_papers/oppwp33.pdf�, n. 3. 


� See � HYPERLINK "http://www.narucmeetings.org/Presentations/Phantom%20Naruc%20d2.pdf" ��http://www.narucmeetings.org/Presentations/Phantom%20Naruc%20d2.pdf�; see also http://fjallfoss.fcc.gov/ecfs/document/view?id=7020919728.


� See Section VIII.A. below.


� It may take some time to assess whether non-BLES rate increases are sufficient to produce revenue neutrality.


� See In the Matter of the Commission Investigation Relative to Establishment of Intrastate Access Charges, Case No. 83-464-TP-COI (“83-464”), Opinion and Order (May 21, 1984).  Access charges are explained in the Affidavit of Dr. Trevor R. Roycroft (“Roycroft Affidavit”) at 5-6.


� Entry (November 3, 2010) (“November 3 Entry”) at 1.  


� See, e.g., MCI Telecommunications Corp. v. Pub. Util. Comm’n, 32 Ohio St.3d 306 (1987).


� The most recent such action was In the Matter of the Commission’s Investigation Into the Modification of Access Charges, Case No. 00-127-TP-COI (“00-127”), Opinion and Order (January 11, 2001) (“00-127 O&O”). 


� Although, as noted by Dr. Roycroft, PUCO staff has proposed language that would require intrastate charges to be “not higher than” intrastate charges.  This means that an ILEC could set its intrastate charges below its interstate charges, in order to maximize its take from the ARF.  Roycroft Affidavit at 10-11.


� November 3 Entry at 2.  The plan is set forth in the November 3 Entry as Appendix A; the questions posed for response are set forth as Appendix B. 


� Motion to Intervene and Motion for Public Hearing and Other Procedural Orders by the Office of the Ohio Consumers’ Counsel (November 9, 2010) (“OCC Motions”).


� See November 3 Entry, Appendices C and D. 


� The SLECs are thirty-four individual ILECs; they are listed in footnote 1 of the SLECs’ Memorandum Contra.  The SLECs filed a combined memo contra CBT’s and Verizon’s motions on November 29, 2010.


� The Commission did not discuss OCC’s Motion to Intervene.


� December 8 Entry at 4 (emphasis added).


� The December 8 Entry indicates (at 4) that the data will be “suppl[ied]” and “submitted” to the Commission.  Of course, the data must be made available to interested parties, if necessary under a protective order for data asserted to be proprietary.


� Roycroft Affidavit at 9-10.


� Id. at 28.


� Id. 


� Id. at 16-26.


� George Santayana, The Life of Reason, Volume 1, 1905.  Or perhaps the more apt reference is to the definition offered by Albert Einstein (or Rita Mae Brown, or the manual for Alcoholic Anonymous, to whom the thought is variously attributed) that insanity is “doing the same thing over and over again and expecting different results.”


� See also 00-127 O&O at 12.


� Id. at 3-4.


� See id. at 4.


� Id. (citation omitted).  This charge was referred to as the “PICC.”


� Id. at 5 (citation omitted). 


� Id. 


� Id. at 12-13.


� Id. at 13.


� Id. at 13-14, referring to In the Matter of Access Charge Reform, CC Docket Nos. 96-262 et al. (96-262), Sixth Report and Order (May 31, 2000) (“CALLS Order”).


� Pursuant to H.B. 218, Chillicothe now is classified as a small ILEC.  See former R.C. 4927.04(B).


� Id. at 15, citing the “MAG” proposal, In the Matter of Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Notice (January 5, 2001).  The MAG proposal was subsequently adopted by the FCC.  Id., Report and Order, FCC 04-31 (rel. February 26, 2004).


� 00-127 O&O at 14.  The Commission stated, “There is no direct evidence in this docket that the CALLS’ reductions will, in fact, have such an effect in Ohio.  However, we are aware that the CALLS package adopted by the FCC did not simply reduce access rates. The CALLS package reduced traffic-sensitive access rates, while also increasing the federal SLC caps. As the FCC explained, this part of the CALLS package made explicit the implicit universal service funding in federal access charges.  In Ohio, there is no intrastate SLC.”  Id. (citation omitted).  It should be noted that there is no requirement on the intrastate side that all support be explicit, as there is on the interstate side.  Cite to Qwest. 


� 00-127, Opinion and Order (June 28, 2001) (“00-127 Embarq Order”); id., Opinion and Order (July 19, 2001) (“00-127 Verizon Order”).


� For residential customers, Verizon’s charge was $1.25 a month.  For Embarq, the residential charge was $4.10 a month. 


� November 3 Entry at 1. 


� And apparently, under Sub. S.B. 162, may continue unabated.


� 00-127 O&O at 14-15.  The Commission required the IXCs “to flow through the reductions in an across-the-board fashion.  By this, we mean that the reductions should not be targeted to one type of toll service or customer class.”  Id. at 15.


� In the Matter of the Complaint of Verizon North, Inc., MCIMetro Access Transmission Services LLC d/b/a Verizon Communications Services, Inc. d/b/a Verizon Business Services, Teleconnect Long Distance Services & Systems Co. d/b/a Telecom USA, TTI National, Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, NYNEX Long Distance Company d/b/a Verizon Enterprise Solutions and Verizon Select Services, Inc. d/b/a GTE Long Distance, v. Century Tel of Ohio, Inc., Windstream Ohio, Inc. and Windstream Western Reserve, Inc., Case No. 07-1100-TP-CSS.


� 00-127 O&O at 13.  


� Id. at 8.  The “super-SLC” described the increased subscriber line charge that resulted from the FCC’s CALLS decision.  In this decision, the FCC adopted and a proposal by the so-called Coalition for Affordable Local and Long Distance Services (CALLS).


� Roycroft Affidavit at 7 and 45-46.


� Id. at 45-46. 


� November 3 Entry, Appendix C.  It should be noted that, under the PUCO staff’s proposal, only “eligible” ILECs would have to file this data (see id., Appendix A at 1.  An “eligible ILEC” is defined as one that, “as of July 1, 2010, assessed rates for intrastate switched access services that exceeded the rates it assessed for the same interstate switched access services.”


� 00-127 O&O at 14.


� Id. 


� See id.  This ILEC was referred to as Verizon in the 00-127 O&O and the 00-127 Verizon Order.


� See 001-27 O&O at 14.  This ILEC was referred to as Sprint/United in the 00-127 O&O and as Embarq in the 00-127 Embarq Order.  It is uncertain whether this includes the Union City exchange that was heretofore nominally part of United Telephone of Indiana.


� AT&T objected to the question but responded notwithstanding the objection.


� Frontier of Michigan serves only the Cooney exchange in Ohio.


� Arcadia Telephone Company, Arthur Mutual Telephone Company, Ayersville Telephone Company, Bascom Mutual Telephone Company, Benton Ridge Telephone Company, Buckland Telephone Company, Champaign Telephone Company, Chillicothe Telephone, Columbus Grove Telephone Company, Conneaut Telephone Company, Continental Telephone Company, Doylestown Telephone Company, Farmers Mutual Telephone Company, Fort Jennings Telephone Company, Germantown Independent Telephone Company, Glandorf Telephone Company, Kalida Telephone Company, Inc., Little Miami Communications Corporation, McClure Telephone Company, Middle Point Home Telephone Company, Minford Telephone Company, New Knoxville Telephone Company, Nova Telephone Company, Oakwood Telephone Company, Orwell Telephone Company, Ottoville Mutual Telephone Company, Pattersonville Telephone Company, Ridgeville Telephone Company, Sherwood Mutual Telephone Association, Sycamore Telephone Company, Telephone Service Company, Vanlue Telephone Company, Vaughnsville Company, and Wabash Mutual Telephone Company. 


� Only one of the small companies – Frontier of Michigan – responded to OCC’s discovery request prior to the discovery cutoff ordered in the December 8 Entry.  OCC appreciates Frontier’s responsiveness.  


� OCC invites corrections to this data.


� It should be noted that under new R.C. 4905.15, this information will no longer be required to be filed as part of the companies’ annual reports.


� Or below, see Roycroft Affidavit at 10-11.


� Id. at 16-26.


� This is associated in many respects with the favorable access charge responsibilities of wireless carriers.  Id. at 48. 


� Id. at 21.


� Id. at 26. 


� Id. at 31. 


� Id. at 13-16. 


� Id. at 30-31. 


� Id. at 11-13.


� See id. at 28-29.


� There are suggestions that the federal approach respect “first movers” but there is no guarantee.  


� 00-127 O&O at 14�. 


� Id. 


� November 3 Entry, Appendix A at 3.


� “State High Cost Funds: Purposes, Design, and Evaluation,” Bluhm, P., Bernt, P., and Liu, J. NRRI (10-04), January 19, 2010, p. 69.


� November 3 Entry, Appendix A at 3. 


� Roycroft Affidavit at 36-37. 


� Id. at 31. 


� See November 3 Entry, Attachment A at 5 (paragraph (19)).


� Roycroft Affidavit at 10.


� November 3 Entry, Appendix A at 2.  


� This data is based on the companies’ annual reports.  Clearly, more focused data is needed.


� Roycroft Affidavit at 32-33.


� Id..


� Given the lack of data in the record, this is only an example.  


� November 3 Entry, Appendix A at 4.


� Interestingly, small carriers nationwide tout the benefits of rate-of-return regulation as an efficient basis for a business model.  See In the Matter of Connect America Fund, WC Docket No. 10-90, A National Broadband Plan for Our Future, GN Docket No. 09-51, High-Cost Universal Service Support, WC Docket No. 05-337, Comments of the National Exchange Carrier Association, Inc. (“NECA”), et al. (July 12, 2010) at 45-52; see � HYPERLINK "http://fjallfoss.fcc.gov/ecfs/document/view?id=7020521979" ��http://fjallfoss.fcc.gov/ecfs/document/view?id=7020521979�. 


� New R.C. 4927.03(D). 


� Of course, those amounts are as yet unknown, given the Commission’s decision with regard to the submission of data.


� This may require a process that takes some time, but new R.C. 4927.15(B) gives no indication that revenue neutrality must be instantaneous.  As noted above, the continuing decline in access minutes and revenues will mitigate against any immediate revenue shortfall.


� In the Matter of the Adoption of Rules to Implement Substitute Senate Bill 162, Case No. 10-1010-TP-ORD, Opinion and Order (October 27, 2010) at 4. 


� This average does not include variations in the ILECs’ BLES rates, including banded rates, zone charges, and so on.  As previously noted by OCC, under the “Telecommunications Modernization Act of 2010,” these antique variations in rates are not defined as BLES and may be continued ad infinitum (and ad nauseum).  As shown on Attachment D, OCC’s calculation of the statewide BLES average includes, for some companies, the minimum BLES rate, and thus is extremely conservative regarding an access recovery surcharge.


� It should be noted that this is more generous to the small ILECs’ customers than the federal “reasonably comparable” standard.  See 47 U.S.C. § 254(b)(3).


� November 3 Entry, Appendix A, at 1.  


� Id. at 4.


� Id.


� See also the discussion in Dr. Roycroft’s Affidavit, at 32-33 and 40-41. 


� See In the Matter of the Application of United Telephone Company d/b/a Embarq for Approval of an Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services Pursuant to Chapter 4901:1-4, Ohio Administrative Code, Case No. 08-1041-TP-BLS, Opinion and Order (December 17, 2008) at 7-8; In the Matter of the Application of Verizon North, Inc. for Approval of an Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services Pursuant to Chapter 4901:1-4, Ohio Administrative Code, Case No. 08-989-TP-BLS, Opinion and Order (March 18, 2009) at 23.  The discussion in these orders makes clear that the services in question are wholesale services. 


� It does appear that the Commission lost the authority to assess VoIP services directly – which logically, they should be, when intrastate long-distance VoIP calls terminate on ILEC networks – in the legislative confusion of Sub. S.B. 162. 


� OCC is not advocating that Frontier North and United customers should be exempt from the burden of contributing to the ARF; rather, the creation of the ARF should not increase the burden already being paid by those customers.


� See new R.C. 4927.13(D).  


� For example, suppose that a carrier charges an “any distance” per minute rate of $0.25, and sells Ohio consumers 400 minutes that are terminated out of state or to in-state ILECs that are already at parity, and 100 minutes that are terminated in-state to the carriers that currently do not maintain parity.  Assuming that the imposition in parity results in an average per-minute access rate reduction of $0.05, then the carrier’s “any distance” rate should be reduced by $0.01 (i.e., 100 minutes subject to the access price reduction divided by the 500 total minutes multiplied by the $0.05 per minute access price reduction).


� Roycroft Affidavit at 35-36 (emphasis in original).  


� Id. at 28. 
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