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Case No. 16-1602-EL-ESS




THIRD APPLICATION FOR REHEARING 
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL 


The charges that consumers pay for their utility service should be determined as part of a fair, just, and reasonable process.  Unfortunately for consumers, the Third Entry on Rehearing thwarts a fair, just, and reasonable process, thereby harming consumers.
The Public Utilities Commission of Ohio (“PUCO”) should grant this, the Office of the Ohio Consumers’ Counsel’s (“OCC”) Third Application for Rehearing (“Application”), because the PUCO’s Third Entry on Rehearing[footnoteRef:2] is unreasonable and unlawful. It is unreasonable and unlawful for three reasons: [2:  Case No. 17-32-EL-AIR et al., Third Entry on Rehearing (Sept. 11, 2019).] 

Assignment of Error 1:	The PUCO unlawfully and unreasonably ruled that a party can only challenge an entry on rehearing that modifies an earlier order, which is contrary to the plain language of R.C. 4903.10.
Assignment of Error 2:	The PUCO unreasonably found that the Third Entry on Rehearing did not modify an earlier order.
Assignment of Error 3:	In violation of R.C. 4903.09, the PUCO unlawfully and unreasonably did not address OCC’s argument that it was denied due process when, as a result of PUCO delay, OCC’s appeal of the ruling in Case No. 14-841-EL-SSO was dismissed as moot.
As explained in more detail in the memorandum of support below, the PUCO should grant rehearing and abrogate its Third Entry on Rehearing, consistent with this Third Application for Rehearing.

Respectfully submitted,
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Ohio Consumers’ Counsel
	
/s/ William J. Michael		
William J. Michael (0070921)
Counsel of Record
Christopher Healey (0086027)
Assistant Consumers’ Counsel
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65 East State Street, 7th Floor
Columbus, Ohio 43215
Telephone [Michael]: (614) 466-1291
Telephone [Healey]: (614) 466-9571	
william.michael@occ.ohio.gov
Christopher.healey@occ.ohio.gov
(willing to accept service by e-mail)
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MEMORANDUM IN SUPPORT


The PUCO’s Third Entry on Rehearing is unlawful and unreasonable in at least three ways. On further rehearing, the PUCO should (i) find that OCC’s Second Application for Rehearing was procedurally proper and lawfully filed under R.C. 4903.10, and (ii) find that OCC was denied due process when its appeal of Duke’s third electric security plan (“ESP”) was mooted by the PUCO’s delay in ruling on OCC’s application for rehearing in that case.

[bookmark: _Toc534969804][bookmark: _Toc534970003][bookmark: _Toc534970544][bookmark: _Toc534970650][bookmark: _Toc535583491][bookmark: _Toc16860455][bookmark: _Toc21631641]I.	STANDARD OF REVIEW
Applications for rehearing are governed by R.C. 4903.10, which reads: “After any order has been made by the public utilities commission, any party who has entered an appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any matters determined in the proceeding.” The PUCO’s Third Entry on Rehearing is an order made by the PUCO. OCC filed a motion to intervene in this proceeding, which was granted. OCC also filed testimony regarding the application, the Settlement, and participated in the evidentiary hearing on the Settlement.  
R.C. 4903.10 requires that an application for rehearing must be “in writing and shall set forth specifically the ground or grounds on which the applicant considers the order to be unreasonable or unlawful.” In addition, Ohio Adm. Code 4901-1-35(A) states: “An application for rehearing must be accompanied by a memorandum in support, which shall be filed no later than the application for rehearing.”
In considering an application for rehearing, R.C. 4903.10 provides that “the commission may grant and hold such rehearing on the matter specified in such application, if in its judgment sufficient reason therefor is made to appear.” The statute also provides: “[i]f, after such rehearing, the commission is of the opinion that the original order or any part thereof is in any respect unjust or unwarranted, or should be changed, the commission may abrogate or modify the same; otherwise such order shall be affirmed.”
The statutory standard for abrogating the Third Entry on Rehearing is met here. The PUCO should grant and hold rehearing on the matters specified in this Application, and subsequently abrogate or modify its Third Entry on Rehearing. The PUCO’s ruling was unreasonable or unlawful as described below.
[bookmark: _Toc534969805][bookmark: _Toc534970004][bookmark: _Toc534970545][bookmark: _Toc534970651][bookmark: _Toc535583492][bookmark: _Toc16860456][bookmark: _Toc21631642]ii.	ERRORS
[bookmark: _Toc534969806][bookmark: _Toc534970005][bookmark: _Toc534970546][bookmark: _Toc534970652][bookmark: _Toc535583493][bookmark: _Toc16860457][bookmark: _Toc21631643]Assignment of Error 1:  The PUCO unlawfully and unreasonably ruled that a party can only challenge an entry on rehearing that modifies an earlier order, which contradicts the plain language of R.C. 4903.10.
In its Third Entry on Rehearing, the PUCO unlawfully and unreasonably ruled that an application for rehearing is only permitted to challenge entries on rehearing that modify earlier orders.[footnoteRef:3] This is not the law. [3:  Third Entry on Rehearing ¶ 17 (quotation omitted).] 

R.C. 4903.10 is the law. And R.C. 4903.10 states: “After any order has been made by the public utilities commission, any party who has entered an appearance in person or by counsel in the proceeding may apply for a rehearing in respect to any matters determined in the proceeding.” It does not say: “any order that modifies a prior order”—it says “any order.” It is a fundamental rule of statutory interpretation in Ohio that the PUCO lacks authority to add language to a statute.[footnoteRef:4] But that is exactly what it has done here. OCC has a statutory right to file an application on rehearing in response to any order. The PUCO cannot add an additional requirement that an entry for rehearing can only be challenged if it modifies a prior order. [4:  Indus. Energy Users-Ohio v. Ohio Power Co., 140 Ohio St.3d 509, 515 (2014) (“In construing a statute, a court may not add or delete words.”).] 

In that regard, the PUCO’s citation to In re Columbus Southern Power Co. is erroneous.[footnoteRef:5] In the Third Entry on Rehearing, the PUCO, purporting to rely on Columbus Southern, stated: “As stated by the Supreme Court of Ohio, subsequent applications for rehearing are only permitted to ‘challenge entries on rehearing that modify earlier orders.’”[footnoteRef:6] But the PUCO misstates Columbus Southern. The Supreme Court of Ohio (“Court”) did not use the word “only.” What the Court actually wrote was: “Parties thus receive a new 30-day period to challenge entries on rehearing that modify earlier orders.”[footnoteRef:7] The Court did not state that a party may only challenge an entry on rehearing that modifies an earlier order; it simply said that a party may challenge such an entry on rehearing, which is true. Indeed, immediately after this statement, the Court reaffirmed the plain language of R.C. 4903.10: “As we have held, R.C. 4903.10 ‘permits an application for rehearing after any order.”[footnoteRef:8] The Court did not rule that parties are prohibited from filing an application for rehearing unless the entry in question modifies a prior order. Nor could it, because the Court, like the PUCO, must follow the plain language of the statute.[footnoteRef:9] [5:  2011-Ohio-958, 128 Ohio St.3d 402.]  [6:  Third Entry on Rehearing ¶ 17.]  [7:  Columbus S., 128 Ohio St.3d at 404.]  [8:  Id. (quoting Senior Citizens Coalition v. PUCO, 40 Ohio St.3d 329, 333 (1988)).]  [9:  Indus. Energy Users-Ohio v. Ohio Power Co., 140 Ohio St.3d 509, 515 (2014) (“In construing a statute, a court may not add or delete words.”).] 

The law guarantees parties like OCC the right to file an application for rehearing with respect to “any order.” The PUCO should reverse its ruling in the Third Entry on Rehearing that “subsequent applications for rehearing are only permitted to challenge entries on rehearing that modify earlier orders.”[footnoteRef:10] [10:  Third Entry on Rehearing ¶ 17.] 

[bookmark: _Toc21631644]Assignment of Error 2:  The PUCO unreasonably found that the Third Entry on Rehearing did not modify an earlier order.
Even under the PUCO’s unlawful standard that “subsequent applications for rehearing are only permitted to challenge entries on rehearing that modify earlier orders,” OCC’s Second Application for Rehearing was proper. The Second Entry on Rehearing did modify a prior order in this case (the December 19, 2019 Opinion and Order) by changing the rationale for the PUCO’s approval of the Price Stabilization Rider (“OVEC Rider”).
In the original Opinion and Order, the PUCO ruled that the OVEC Rider would not result in untimely transition costs in violation of R.C. 4928.38.[footnoteRef:11] Instead, the PUCO relied on its ruling in Duke’s third electric security plan (“ESP”) case that the OVEC Rider was a rate stability charge related to limitations on customer shopping under R.C. 4928.143(B)(2)(d).[footnoteRef:12] Notably, the PUCO did not rely on In re Application of Ohio Power Co., 2018-Ohio-4698, to support its ruling. Instead, it simply “took note” of the Ohio Power ruling and commented on it in dicta after reaching its conclusion regarding OCC’s argument about unlawful transition costs.[footnoteRef:13] In the Second Entry on Rehearing, in contrast, the PUCO explicitly relied on Ohio Power as authority for its ruling that the OVEC Rider would not result in unlawful transition charges.[footnoteRef:14] [11:  Opinion & Order ¶ 265.]  [12:  Id.]  [13:  Id. ¶¶ 265-66.]  [14:  Second Entry on Rehearing ¶ 13 (discussing the Ohio Power decision and then concluding: “Accordingly, we affirm that Rider PSR is a valid provision of an ESP.” (emphasis added)).] 

Though this may seem like a minor distinction, the distinction is in fact material and critical. Because the PUCO only discussed the Ohio Power case in dicta in the original Opinion and Order, there was arguably no basis for OCC or any other party to seek rehearing with respect to the PUCO’s interpretation of the Ohio Power case based on the Opinion and Order. But in the Second Entry on Rehearing, the PUCO’s interpretation of the Ohio Power case became part of the ruling itself, thus giving rise to OCC’s need to address that interpretation on rehearing. 
Under R.C. 4903.10, for OCC to appeal the PUCO’s rulings in this case, it must include the grounds for reversal, vacation, or modification in an application for rehearing. The first opportunity for OCC to address the PUCO’s explicit reliance on Ohio Power was in its Second Application for Rehearing. Thus, OCC’s Second Application for Rehearing was procedurally proper.
[bookmark: _Toc21631645]Assignment of Error 3:  In violation of R.C. 4903.09, the PUCO unlawfully and unreasonably did not address OCC’s argument that it was denied due process when, as a result of PUCO delay, OCC’s appeal of the ruling in Case No. 14-841-EL-SSO was dismissed as moot.
In its Second Application for Rehearing, OCC argued that it was denied due process when, as a result of PUCO delay, OCC’s appeal of the OVEC Rider in Duke’s third ESP case was dismissed as moot.[footnoteRef:15] That is, OCC has a statutory right to appeal PUCO orders, and the PUCO, by delaying ruling on OCC’s application for rehearing in the third ESP case, denied OCC the right to appeal.  [15:  Second Application for Rehearing by the Office of the Ohio Consumers’ Counsel at 9 (Aug. 16, 2019).] 

In its Third Entry on Rehearing, the PUCO ignored this argument altogether. Instead, the PUCO simply recounted OCC’s participation in the cases before the PUCO.[footnoteRef:16] It does not address at all OCC’s argument that it was denied due process by being denied an opportunity to raise this issue before the Ohio Supreme Court. The PUCO is required under R.C. 4903.09 to address this argument specifically. Its failure to do so violates R.C. 4903.09.[footnoteRef:17] [16:  Third Entry on Rehearing ¶ 19.]  [17:  In re Commission Review of the Capacity Charges of Ohio Power Co., 147 Ohio St.3d 59, 70-71 (2016) (PUCO violated R.C. 4903.09 by failing to respond to a party’s arguments).] 


[bookmark: _Toc534969816][bookmark: _Toc534970015][bookmark: _Toc534970556][bookmark: _Toc534970662][bookmark: _Toc535583503][bookmark: _Toc16860459][bookmark: _Toc21631646]iII.	CONCLUSION
To protect customers from unnecessary and unlawful charges, the PUCO should grant rehearing and abrogate its Third Entry on Rehearing This would ensure Duke’s charges to consumers and the electric distribution service provided are lawful, fair, just, reasonable and reliable. 
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 						/s/ William J. Michael
						William J. Michael
						Assistant Consumers’ Counsel
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