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I.
INTRODUCTION
In its late-filed memorandum, Duke wants to silence the voice of consumers in this case affecting what 639,000 residential electric and 390,000 residential gas utility customers of Duke
 will see when they open their utility bill. It’s more than forty years since the Ohio General Assembly legislated that consumers will have a voice through the Ohio Consumers’ Counsel. But litigious Duke wants to exclude consumers from the PUCO’s process and spin wheels on the long-resolved issue of OCC’s role for consumer protection. Duke’s filing is bad for consumers, bad law and should be rejected.

Duke has asked for approval of new bill formats. But, as OCC has brought to the PUCO’s attention, the new bill formats do not comply with the rules of the Public Utilities Commission of Ohio (“PUCO”).
 The bill format “samples” that were initially 

provided by Duke do not comply with O.A.C. 4901:1-10,
 O.A.C. 4901:1-13,
 and O.A.C. 4901:1-18.

The PUCO should grant OCC’s motion to intervene and it should (at the very least) suspend the automatic approval process associated with Duke’s request. Alternatively, the PUCO should outright deny the request because it does not meet the requirements of O.A.C. 4901:1-10, O.A.C. 4901:1-13, and O.A.C. 4901:1-18. 

II.
REPLY
OCC has met the statutory criteria for intervention on behalf of Duke’s residential consumers; OCC should be granted intervention.
The PUCO should overrule Duke’s objections to OCC’s motion to intervene. OCC has met all the criteria for intervention under PUCOs rules and Ohio law. Moreover, Duke has failed to show why OCC should not be granted intervention.
 
The controlling statute is R.C. 4903.221(B). That statute requires the PUCO to consider the following criteria in ruling on motions to intervene: 

(1) The nature and extent of the prospective intervenor’s interest; 

(2) The legal position advanced by the prospective intervenor and its probable relation to the merits of the case; 

(3) Whether the intervention by the prospective intervenor will unduly prolong or delay the proceedings; 

(4) Whether the prospective intervenor will significantly contribute to full development and equitable resolution of the factual issues. 
The Ohio Supreme Court has held that these intervention criteria should be liberally construed in a favor of intervention. Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384 (2006). Duke focuses on only one criterion: whether the intervention will “unduly prolong or delay the proceedings.”
   It claims that OCC’s intervention and motion to suspend the automatic approval date will unduly prolong or delay the application because any delay would derail Duke’s timeframe for implementation of its new Customer Connect Program.
 Duke’s objections should be overruled.

Duke misrepresents the law, which was part of the legislature’s PUCO reform enactments in the 1980’s to protect the rights of parties to participate in PUCO proceedings. Duke basically would have the PUCO read “unduly” (as in “unduly delay”) out of the statute. Any intervention has the potential to involve delay. Good things for consumers result from the “delay” that Duke disparages. But the statute merely invites consideration of undue delay. There is no undue delay in OCC’s intervention to provide the PUCO with a consumer prospective on the format of the utility bills that consumers will receive from Duke. Moreover, the mere fact that OCC has asked for the application to be suspended does not mean that the case will be unduly prolonged or delayed. Indeed, suspension is a mechanism for PUCO scrutiny in the public interest. 
The PUCO has granted OCC intervention in the past, even though OCC was proposing a motion to dismiss and a motion to stay in a 45-day automatic approval case.
 In Frontier, the PUCO held that delaying a proceeding beyond the auto approval time is not “undue” where it is necessary for an adequate review of the application.
 

In granting the intervention in Frontier, the PUCO explained that “intervention should be granted to allow the full development of a record upon which to render a complete evaluation of the application.”
 Here, in its Motion to Intervene and Motion to Suspend, the OCC specifically noted that “a thorough review of the new bill format is necessary to safeguard that the proposed format changes provides consumers with the appropriate information to better understand their bill.”
 
The PUCO has also granted intervention in an automatic approval process case where participation will contribute to the resolution of factual issues.
 Here, Duke’s application is insufficient and the OCC’s participation through discovery will assist the PUCO in resolving the factual issues of this case such as whether the application is in compliance with PUCO rules (it is not). 
Also, in the rare instances that the PUCO has denied intervention to a party for “undue” delay, it has been due to untimely motions for intervention or from parties with an unrelated interest.
 OCC Motions were both timely (filed less than thirty days after Duke filed its Application) and related (Duke’s customers will be affected and have a direct interest in the application, and OCC represents Duke’s customers who have a direct interest). Therefore, under Ohio law and PUCO precedent, the OCC’s Motions will not cause “undue” delay.

A.
The Application, as filed, should be suspended or dismissed for consumer protection.

OCC moved to suspend or dismiss the application. The basis of OCC’s motion was that the proposed bill formats did not comply with PUCO rules O.A.C. 4901:1-10, 4901:1-13, and 4901:1-18.
Duke asserts in its Memorandum Contra that the application provided bill format prototypes that demonstrate numerous positive benefits for customers because they are easier to read than existing bills.
 Duke also claims that the improvements were explained in detail in its application.
 
But Duke overstates its case. Duke merely provided a list of the changes to the bill, a list of the samples provided, and a selection of sample bills. The samples were not even labeled as to the specific type of bill, making review difficult. Moreover, Duke did not provide a copy of the current bill format for comparison, which is necessary to evaluate the changes. 
Duke’s application simply did not contain enough information to evaluate the sample bills for their impact on consumers. Even worse, the samples that were provided did not comply with the PUCO’s rules.
 For example, the price to compare message was missing from some sample electric bills and there is inaccurate information about miscellaneous charges.
 
Moreover, Duke provided no bill format for natural gas customers who have chosen a marketer for their energy.
 And if Duke plans on applying a new format for bills to these customers, it should have been included in the application. Otherwise, the new bill will violate the PUCO’s rules. There is no sample bill format for customers who receive their fourteen-day disconnection notice on the bill. Finally, the bill format has information such as a reconnection amount listed on the back of the page that is inaccurate.
Although OCC has met with Duke and obtained a better explanation for the changes, the fact remains that Duke’s filed application fails to comply with the PUCO’s rules. Duke has since filed “Correspondence Clarifying Sample Bill Formats,” which corrected some of the issues, and for a waiver of the rules it violated. But the bill formats will continue to violate the PUCO’s rules unless and until the PUCO approves the waivers. This fact is good cause for the PUCO to suspend or dismiss the application.
B. 
Duke’s Memoranda Contra should be disregarded as filed out of time.
The PUCO should disregard Duke’s late filed Memorandum Contra. It was due on October 1 but was not filed until October 2. The delay was not for “good cause.” Duke blames its late filing on “employee issues, scheduling, and inadvertent error.”
 The PUCO should accordingly not consider Duke’s untimely filing opposing OCC’s intervention and its motion to suspend.
III.
CONCLUSION
OCC’s intervention should be granted to give consumers our voice that the General Assembly intended. OCC has met the requirements for intervention for consumers and has shown good cause for suspension or dismissal of this application. Duke’s application to introduce new billing formats does not comply with the PUCO’s rules. Therefore, to protect consumers in this important case concerning Duke’s bill format, the PUCO should grant OCC’s Motion to Intervene and Motion to Suspend or it should dismiss the application as filed.
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� Duke refers to Duke Energy of Ohio. 


� O.A.C. 4901:1-10, 4901:1-13, 4901:1-18.


� O.A.C. 4901:1-10 requires an electric utility to file any new proposed bill format with the PUCO for approval; O.A.C. 4901:1-10-33 (C) (18) requires the price-to-compare message for residential electric bills and a notice that such customers can obtain a written explanation of the price-to-compare from their electric company.


� O.A.C. 4901:1-13 requires that all new gas bill formats be filed with the PUCO for approval.


� O.A.C. 4901:1-18 requires that for all disconnection notices provided on the regular monthly bills, they shall be prominently identified as a disconnection notice. See OCC’s Motion to Intervene and Motion to Suspend at 6-7. 


� In re the Application of Duke Energy of Ohio, Inc. for Approval of its Infrastructure Modernization Plan, Adjustment to Rider Power Forward, and Request for Deferrals, Case No. 19-1750-EL-UNC, et al., Duke’s Memorandum Contra Motion to Intervene and Suspend at 3 (October 2, 2019).


� Duke’s Memorandum Contra at 3.


� Id.


� In the Matter of the Application of United Telephone Company of Ohio dba Sprint for Approval of an Alternative Form of Regulation Pursuant to Chapter 4901:1-4, Ohio Administrative Code, Case No. 02-2117-TP-ALT, Order (October 3, 2002)  2002 Ohio PUC Lexis 858 ( Opinion granting OCC’s Motion to Intervene where OCC was proposing, among other things, a motion to dismiss and a motion to stay in a 45-day automatic approval case).


� In the Matter of the Joint Application of Frontier Communications Corporation, New Communications Holdings, Inc., and Verizon Communications Inc. for Consent and Approval of a Change in Control, 09-454-TP-ACO, Entry (August 24, 2009), 2009 Ohio PUCO Lexis 657 (Entry granting OCC’s Motion to Intervene where OCC represents “constituencies that could be adversely affected…Therefore, the presence of the OCC, as the state appointed representative of residential consumers, is essential to protect the…interests of residential consumers…Intervention will not unduly delay the proceeding.” 


� Id. at 14.


� OCC’s Motion to Intervene and Motion to Suspend at 2.


� In re the Application of Smart Papers Holdings LLC for Certification as an Eligible Ohio Renewable Energy Resource Generating Facility, Case No. 10-254-EL-REN, 2010 Ohio PUC LEXIS 477, *4.


� In re the Application of Eastern Natural Gas Company, Pike Natural Gas Company, and Southeastern Natural Gas Company for Approval of a Transfer of Common Stock, Case NO. 12-2792-GA-UNC, 2012 Ohio PUC LEXIS 856, *1; In re the Joint Application of Northern Ohio Cellular Telephone Company, Lorain/Elyria Cellular Telephone Company, and Cellular Communications of Mansfield, Inc. for Approval to Transfer Certificate Nos. 77 and 80, and Petition for Approval of the Transfer of Assets, Case No. 89-1861-RC-ATC, 1991 Ohio PUC LEXIS 423, *8; 


� Duke’s Memorandum Contra at 1.


� Id.


� O.A.C. 4901:1-10, O.A.C. 4901:1-13, O.A.C. 4901:1-18.


� See OCC Motion to Intervene and Motion to Suspend at 6-7.


� Similar to the electric rule, O.A.C. 4901:1-13-11 (D), requires that all new gas bill formats be filed with the PUCO for approval.


� Duke Energy Ohio, Inc.’s Motion for Leave to File Memorandum Contra Motion to Compel, Instanter at 2 (October 2, 2019).






