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Introduction



AT&T Ohio
, by its attorneys and pursuant to Ohio Admin. Code § 4901-1-12(B)(1), opposes the motion to dismiss the captioned cases as they pertain to the Pitchin Exchange filed by the Ohio Consumers' Counsel ("OCC") on June 18, 2008.  The Commission has already declared that OCC's motion is moot as to Case No. 08-107-TP-BLS ("08-107").  08-107, Opinion and Order, June 25, 2008, pp. 21 & 24.  Having found it to be moot in that case, the Commission should deny OCC's motion in Case No. 08-594-TP-BLS ("08-594").
OCC's Motion in 08-594 Should Be Denied On The Merits



With respect to 08-594, OCC's motion should be denied.  OCC cites no rule that precludes an ILEC from seeking BLES alternative regulation relief in multiple applications.  The Commission just addressed this issue for the first time in the policy statement adopted in its June 25, 2008 order in 08-107.  OCC contends that it is "not fair" and that AT&T Ohio should be prevented from "hedging its bets."  OCC, pp. 3, 5.  AT&T Ohio faced a dilemma here and responded reasonably, and consistent with its understanding of its rights under the law and the Commission's rules, to it.  As the Company explained in its application filed on June 6, 2008:

This application includes the Pitchin Exchange, which was also included in the Company's fourth application for basic local exchange service alternative regulation that is pending in Case No. 08-107-TP-BLS.  The Pitchin Exchange is included in this application out of an abundance of caution and due to more recent data becoming available.
08-594, Memorandum in Support of Application, June 6, 2008, p. 2 (footnote omitted).  AT&T Ohio did not hide this strategy from the Commission or from OCC.


With the denial of BLES alternative regulation relief in the Pitchin Exchange in 08-107, the data supporting relief for that exchange that the Company presented in 08-594 is now ripe for review.  No serious claim can be made that this sequence of events - - involving only one of the Company's 192 exchanges - - has greatly inconvenienced the OCC, the Commission, or the Commission Staff.  The Company was simply responding to its understanding of the Commission's latest precedents involving the review of the competitive showings to be made in such cases.  The Commission appears to be insisting on a showing of white pages listings, ported landline numbers, or some other proof of a carrier's actual presence in order to "qualify" carriers as "unaffiliated facilities-based providers serving the residential market" for purposes of Test 4.  Case No. 07-1312-TP-BLS, Opinion and Order, May 14, 2008, p. 25.
  Because wireless carriers often do not receive a ported wireline telephone number and because wireless customers rarely place white pages listings for their wireless numbers, this approach requires greater reliance on CLEC competition to meet the competitive tests.


The Commission has now expressed the view and adopted the policy that "it is inappropriate for an applicant to file an application for a specific exchange while an application encompassing the same exchange is still pending before the Commission."  08-107, Opinion and Order, June 25, 2008, p. 21.  Of course, this policy was not expressed until June 25, 2008.  It cannot be applied retroactively.
  Nothing prohibited the submission of the Pitchin Exchange in multiple applications prior to the Commission's June 25, 2008 order.


AT&T Ohio will abide by the Commission's newly-expressed policy going forward.  It would not be fair or lawful to apply that policy retroactively and dismiss the 08-594 application as to the Pitchin Exchange.  The Commission should therefore only apply that policy prospectively to future applications.  This approach would be consistent with the statute governing the Commission's power in addressing telephone company practices:
Whenever the commission finds after hearing in any proceedings instituted in the manner provided in section 4905.26 of the Revised Code that the rules, regulations or practices of any telephone company with respect to its public service are unjust or unreasonable, the commission shall determine the rules, regulations and practices thereafter to be adopted and observed, and prescribe the same by appropriate order to be served upon such company.

R. C. § 4905.381 (emphasis added).  Just as that statute gives the Commission power to order changes in telephone practices prospectively, public policy supports applying its new interpretation of its alternative regulation processes only to future cases.

Conclusion


For all of the foregoing reasons, OCC's motion should be denied in 08-594.
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Its Attorneys
08-107.memo contra.motion to dismiss
� The Ohio Bell Telephone Company uses the name AT&T Ohio.


� The 08-107 application was filed on February 8, 2008, several months before this order was adopted.


� The Ohio Constitution prohibits the enactment of retroactive laws.  Ohio Const. Art. II § 28.  It follows that rules or policies adopted by state agencies also cannot be applied retroactively.





PAGE  
4

