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________________________________________________________________________

I.	INTRODUCTION AND STATEMENT OF FACTS	
On June 10, 2015, Nationwide Energy Partners, LLC (“NEP” or “the Company”) filed a Motion to Bifurcate the Proceedings and Motion for a Limiting Instruction and Stay (“Motion”).  In that Motion, NEP requests that the Public Utilities Commission of Ohio (“PUCO” or “the Commission”) bifurcate this proceeding “into two phases” – (1) whether Mr. Whitt has standing (“Phase One”) and (2) the merits of Mr. Whitt’s claims (“Phase Two”).[footnoteRef:1]  NEP argues that bifurcation should be granted for two reasons.  First, NEP states that the PUCO could “eliminate the need for a lengthy proceeding to examine issues rendered moot by the ruling on the preliminary question [of Mr. Whitt’s standing].”[footnoteRef:2]  Second, NEP contends that it should not be required to respond to discovery requests that may be beyond the scope of the proceeding.[footnoteRef:3]  To that effect, NEP also seeks to limit and “stay the time to answer all discovery not associated with Phase One until there is a ruling on Phase One.”[footnoteRef:4]  Although the Office of the Ohio Consumers’ Counsel (“OCC”) does not believe that bifurcation of the issues is necessary, but if the Commission decides to bifurcate the issues, OCC objects to NEP’s request to bifurcate, limit, or stay the discovery process. [1:  Nationwide Energy Partners, LLC’s Motion to Bifurcate the Proceedings and Motion for a Limiting Instruction and Stay (“Motion to Bifurcate”) at  1, 6 (June 26, 2015).]  [2:  Id. at 1-2.]  [3:  Id. at 2.]  [4:  Id. at 6.] 


II.	LAW AND ARGUMENT
In arguing that the discovery process should be stayed and/or limited, NEP attempts to shift the focus of this proceeding by alleging that other parties will “abuse [] the Commission’s process to turn a simple residential service complaint into a vehicle to collect data for sub-metering bill hearings at the Ohio General Assembly.”[footnoteRef:5]  By NEP’s own request to bifurcate, it is clear that this Complaint is far from simple.  On the one hand, NEP claims in its Motion that Mr. Whitt “is not the utility customer” for the utility services that he consumes and pays for; however, on the other hand, NEP admits that “the Complaint is about the quality and price of several utility services to Mr. Whitt.”[footnoteRef:6]  NEP’s assertions that a residential consumer of utility services has no ability to raise concerns as to the price and quality of his service is one of many issues that need to be addressed. It also highlights the exact reason that OCC, the public agency responsible for representing the interests of Ohio’s residential utility consumers, intervened in this matter to protect the interests of the consumers.  OCC has no interest in “exploit[ing] the Commission’s liberal intervention and discovery rules for purposes of outside of this proceeding.”[footnoteRef:7]  Moreover, contrary to NEP’s assertions, the discovery related to “whether Mr. Whitt has standing”[footnoteRef:8] and “whether sub-metering companies in general and NEP in particular are utilities”[footnoteRef:9] cannot be divorced from each other because they are inextricably intertwined.   [5:  Id. at 4.]  [6:  Id. at 3.]  [7:  Id. at 2.]  [8:  Id. at 1.]  [9:  Id. at 7.] 

In an attempt to justify staying or limiting discovery, NEP complains about the scope of discovery in this matter;[footnoteRef:10] specifically, Mr. Whitt’s and OCC’s discovery requests that seek general background information with respect to NEP’s business practices.  In order to determine whether NEP is a public utility as alleged in Mr. Whitt’s Complaint,[footnoteRef:11] or is holding itself out as a public utility, it is necessary to conduct ample discovery to understand NEP’s business and practices. [footnoteRef:12]   Therefore, it is necessary to conduct discovery related not only to the business model that NEP employs at The Condominiums at North Bank Park, but also at other locations throughout Ohio. [10:  See, Id. at 5, 11-15]  [11:  Complaint at ¶¶ 2, 2, 4, 46, Prayer for Relief.]  [12:  In Re the Complaints of Melissa E. Inscho, Edward Carson, and Charles Clark, v. Shroyer's Mobile Homes, PUCO Case No. 90-182-WS-CSS, et al, 1992 Ohio PUC LEXIS 137 Opinion & Order at *7 (February 27, 1992).] 

NEP cites to a number of rulings to support its Motion, but none of those rulings stayed or limited discovery.  For instance, while the PUCO granted bifurcation in Case No. 93-1569-GA-SLF, it was limited to the actual evidentiary hearing, and in no way addressed the discovery process.[footnoteRef:13]  Moreover, the cases cited by NEP are inapplicable and inapposite.  Unlike the case at bar, Columbia Gas did not oppose the concept of a bifurcation in Case No. 93-1569-GA-SLF.[footnoteRef:14]  Additionally, the bifurcation sought in Case No. 99-1451-TP-ACE did not result in a situation whereby one issue would proceed before the other.  Instead, the bifurcation resulted in two different cases so that the PUCO could handle two different geographic areas separately.[footnoteRef:15]  NEP also cites to the PUCO’s decision to bifurcate the proceedings of 01-3228-GA-AAM (seeking deferrals from bad debt) from 01-3227-GA-UNC (seeking recovery of the deferrals). However, contrary to this case, that bifurcation involved two separate dockets.[footnoteRef:16]  Finally, in the gas risers case, Case No. 07-478-GA-UNC, the PUCO bifurcated the proceedings to first deal with Columbia’s request for an infrastructure replacement program (“IRP”) related to the replacement of faulty risers and service lines apart from the remainder of its request for “accounting authority to permit capitalization of Columbia’s investment on service lines and risers, and accounting authority to allow deferral of related costs for subsequent recovery through the IRP rider.”[footnoteRef:17]  The PUCO bifurcated the proceedings in such a way “to safeguard the public and ensure that appropriate identification and repair of facilities will occur in the most expeditious manner possible.”[footnoteRef:18]  NEP has stated no such public safety concerns in this case, nor has NEP cited any precedent to support staying or limiting discovery based upon a bifurcation. [13:  In the Matter of the Self-Complaint of Columbia Gas Ohio, Inc., Case No. 93-1569-GA-SLF, 1994 Ohio PUC LEXIS 40, Entry at *4 (January 21, 1994).]  [14:  Id. at 2.]  [15:  In the Matter of the Application of Ameritech Communications Services, Inc. for a Certificate of Public Convenience and Necessity to Provide Local Telecommunications Service in the State of Ohio, Case No. 99-1451-TP-ACE, Entry at 2 (ACSI and SBC sought to bifurcate such that one case would deal with the request to provide local exchange service to Hudson/Twinsburg, and Delaware while the other docket would handle the request to provide local exchange service to Cincinnati, Lebanon, and Mason areas).]  [16:  In the Matter of the Application of Cincinnati Gas & Electric Company for Authority to Modify Current Accounting Procedures for its Cost of Implementing the Commissions’ Disconnection Moratorium and to Implement Cost Recovery, Case Nos. 01-3227-GA-UNC, 01-3228-GA-AAM, Entry at 3 (January 31, 2002).]  [17:  In the Matter of the Application of Columbia Gas of Ohio, Inc., for Approval of Tariffs to Recover, Through an Automatic Adjustment Clause, Costs Associated with the Establishment of an Infrastructure Replacement Program and for Approval of Certain Accounting Treatment, Case No. 07-478-GA-UNC, Entry at 5 (July 11, 2007).]  [18:  Id.] 

Staying or limiting discovery to Phase One will actually serve to unduly delay this proceeding.  Arbitrarily drawing a line by limiting or bifurcating discovery to what NEP views as Phase One will only result in a plethora of discovery disputes that will ultimately end up before this Commission. NEP will be able to use the bifurcation to obfuscate discovery requests by merely asserting that they are beyond the scope of Phase One.[footnoteRef:19]  This will likely result in parties seeking Commission intervention on a myriad of discovery issues, which will unduly prolong the proceeding.   [19:  Although this case is still in its infancy, the PUCO has already been deluged with Motions since the parties have not been able to negotiate confidentiality agreements or receive meaningful discovery responses from NEP.] 


III.	CONCLUSION
NEP fails to establish that bifurcating the discovery process is warranted; therefore, the PUCO should refrain from granting any stay or limiting instruction with respect to the discovery in this matter.
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