BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO
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Energy Ohio for Authority to Establish a
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DUKE ENERGY OHIQ, INC.’S
MOTION TO QUASH OR LIMIT SUBPOENAS

Duke Energy Ohio, Inc., (Duke Energy Ohio or Company), pursuant to Q.A.C. 4901-1-
12 and 4901-1-25, hereby moves the Public Utilities Commission of Ohio (Commission) to
quash or limit certain subpoenas issued in these proceedings on October 17, 2014. Specifically,
the Company seeks to quash in its entirety the subpoena duces tecum issued to Duke Energy
Ohio, commanding it to produce an unnamed witness or witnesses to testify with regard to
itemized but irrelevant issues. Further, with regard to those subpoenas duces tecum issued to
Charles Whitlock, Bryan Dougherty, Dr. Ben Zhang, and Kenneth Jennings, the Company
moves to quash the subpoenas entirely or to limit the subpoenas with regard to the production of
documents required thereby. A memorandum in support of this motion is attached.

Duke Energy Ohio respectfully seeks an order so limiting or quashing the subpoenas.
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MEMORANDUM IN SUPPORT

0.A.C. 4901-1-25 provides a procedure whereby a party to a proceeding may move for
the issuance of a subpoena directing a person to give testimony at a deposition or a hearing and
to produce documents as set forth in the subpoena. If the party seeks to compel the attendance of
a witness at a hearing, paragraph (E) requires such a motion to be filed no later than ten days
prior to the commencement of the hearing, unless expedited treatment is requested. Paragraph
(C) of the rule allows the Commission or an Attorney Examiner to quash a subpoena if it is
“unreasonable or oppressive . ...” The subpoenas issued in these proceedings are unreasonable
and oppressive and, from the face thereof, were not filed on a timely basis.

The Subpoenas

The Office of the Ohio Consumers’ Counsel (OCC) filed a motion seeking the issuance
of five subpoenas directed at the Company or its personnel.

The first subpoena was directed to Charles Whitlock (Whitlock Subpoena). In addition to
his presence on the first day of hearing, the Whitlock Subpoena would require Mr. Whitlock to
carry with him to the hearing a number of documents related to any request by the Company,
since January 1, 2012, for consent to sell or transfer ownership of its interest in Ohio Valley
Electric Corporation (OVEC). The documents that are specifically mentioned include minutes of
the OVEC Board of Directors, communications between OVEC and its owners, communications
between OVEC’s owners, and evidence of the vote on the Company’s request for consent.

The second subpoena was directed to Bryan Dougherty (Dougherty Subpoena). In
addition to his presence on the first day of hearing, the Dougherty Subpoena would require Mr.
Dougherty to carry with him to the hearing all documents related to discovery requests for which

he is responsible and all documents showing assumptions, calculations, and workpapers
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estimating “the economic value of [the Company’s] share of the capacity and energy from
OVEC to its retail customers” for the duration of Duke Energy Ohio’s entitlement” and
estimating “the net cost or benefit to customers and projected rate impacts of the Price
Stabilization Rider.”

The third subpoena was directed to Ben Zhang (Zhang Subpoena). In addition to his
presence on the first day of hearing, the Zhang Subpoena would require Dr. Zhang to carry with
him to the hearing a number of documents related to discovery requests for which he is
responsible and all documents showing assumptions, calculations, and workpapers estimating
“the economic value of [the Company’s] share of the capacity and energy from OVEC to its
retail customers” for the duration of Duke Energy Ohio’s entitlement” and estimating “the net
cost or benefit to customers and projected rate impacts of the Price Stabilization Rider.”

The fourth subpoena was directed to Kenneth Jennings (Jennings Subpoena). In addition
to his presence on the first day of hearing, the Jennings Subpoena would require Mr. Jennings to
carry with him to the hearing a number of documents related to discovery requests for which he
is responsible and all documents showing assumptions, calculations, and workpapers estimating
“the economic value of [the Company’s] share of the capacity and energy from OVEC to its
retail customers” for the duration of Duke Energy Ohio’s entitlement” and estimating “the net
cost or benefit to customers and projected rate impacts of the Price Stabilization Rider.”

The fifth and final subpoena was directed to the Company itself (Corporate Subpoena).
The Corporate Subpoena requires the Company to produce witnesses with “knowledge and
expertise” concerning those matters that were specified in the Whitlock Subpoena, the
Dougherty Subpoena, the Zhang Subpoena, and the Jennings Subpoena. OCC explains the

Corporate Subpoena, in two footnotes, as a backup plan “in the event that {the four, specified
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witnesses] lack the necessary knowledge and expertise to testify regarding this subject.

The Subpoenas are Unreasonable and Oppressive

OCC has deposed all of these witnesses. Additionally, OCC has issued and received
timely responses to copious discovery. OCC now seeks another opportunity to conduct
discovery, apparently having not found the previous responses to its satisfaction. Such conduct
should not be permitted.

The subpoenas issued on October 17, 2014, are, initially, unreasonable in that they
demand the production of documents — and presumably testimony, as well — concerning issues
that are unrelated to the substance of the Company’s proposed standard service offer. OCC’s
statements attempting to show relevance are mere fabrications or miscomprehensions. Whether
the Company tried to transfer or sell its interest in OVEC is of no consequence to the
Commission’s consideration of whether the proposed electric security plan is more favorable
than the expecled results of a market rate offer. This fact alone should be sufficient to quash all
five of the subpoenas.

This motion to quash should be granted on other grounds, as well. As noted above, since
the commencement of these proceedings five months ago and prior to the issuance of the
subpoenas, OCC has engaged in various other forms of discovery. It has propounded 19 sets of
written discovery, comprising 442 interrogatories and 95 requests for the production of
documents. It has deposed, pursuant to notices of deposition duces tecum, six witnesses for
Duke Energy Ohio, including all four of the individuals subject to the subpoenas in dispute. The
very documents identified as ones to be presented to OCC thirty minutes prior to the hearing
have already been requested and produced in the course of this discovery. There is no reason to

allow OCC to require the Company to produce, at hearing, the same documents already produced

' OCC Motion for Subpoena Duces Tecum, at pg. 3, In. 2 and 3 (Oct. 17, 2014).
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in discovery.

The last of the written discovery questions were required to be served on September 22,
2014.° Depositions were to be completed by October 10, 2014.>  Apparently, however, OCC
was not done with its discovery efforts by these dates. Even with all of the material that was
produced over these several months, OCC is apparently unsatisfied. It is once again asking for
OVEC documentation, although Duke Energy Ohio has produced information responsive to prior
questions, which information is either relevant or likely to result in the discovery of relevant
information, and is not privileged. Having produced the information once, it is uncontrovertibly
unreasonable and oppressive to have to produce it again. OCC must do its own hearing
preparation and bring its own relevant documents for cross examination. It is unconscionable
that OCC now expects the Company to support the OCC’s hearing preparation.

In addition, it should be noted that the legal process at the Commission requires a cross-
examining party to provide to the witness those documents that the cross-examiner thinks
relevant and important to its case. There is no requirement that a witness appear at a hearing,
bearing all documents that the other parties might wish to refer to or discuss. Such a requirement
would be — and, in this situation, is — unreasonable and oppressive.

The Company has produced all of the relevant documents and should not be required to
re-produce that which is already in OCC’s possession.

Furthermore, the Company would note that the individual subpoenas require attendance
as of the start of the hearing. As OCC is well aware, the Examiners have requested the
development of a proposed witness schedule, to account for the many conflicts of various

individual witnesses. Under that proposed schedule, these four individuals would not testify

2 Entry, at pg. 6 (Aug. 5, 2014).
3 Prehearing Transcript, at pp. 66-68 (Aug. 12, 2014),
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until the sixth and tenth days of the hearing. To ask such a waste of these individuals’ time
doesn’t demonstrate even an attempt at reasonableness. If not quashed, the subpoenas should be
limited to allow their presence on a date to be determined, on the basis of the progression of the
hearing and the schedules of the individuals in question.

The corporate subpoena is even more unreasonable and oppressive. QCC’s notices of
deposition already requested testimony from persons with knowledge of the issues described by
OCC in the Corporate Subpoena. The Company has provided knowledgeable persons, as
requested, on four separate occasions. And, even more oppressive as the fact that OCC already
has had an opportunity, with each of the subpoenaed individuals, to determine the extent of his
knowledge. There should be no need for OCC to move for the issuance of the Corporate
Subpoena, just in case the other four witnesses don’t know the answers to OCC’s questions.
There is no mystery here. OCC has already deposed the witnesses and has had an opportunity to
inquire of their knowledge and of the knowledge of others in the organization. Discovery has
concluded. If OCC does not now have the answers is needs to prepare its case, it may not
continue fishing at the Company’s expense. Such conduct, in addition to being unreasonable and
oppressive, is wasteful of the Commission’s time and resources, as well as those of other
intervenors.

The Corporate Subpoena should be quashed in its entirety.

The Subpoenas are Procedurally Flawed

0.A.C. 490]-1-25 specifically allows for the issuance of a subpoena to “command the
person to whom it is directed to attend and give testimony . . ..” (Emphasis added.) Nothing in
the Commission’s rules allow the issuance of a subpoena to a corporate entity. Surely the

Corporate Subpoena should be quashed on the ground that no rule allows the Commission to

Page 7



issue such a mandate,

Finally, O.A.C. 4901-1-25(E) requires motions for subpoenas calling for attendance at a
hearing to be filed no later than ten days prior to the commencement of the hearing. There are
two exceptions. First, good cause can be shown as to why the motion is late. OCC makes no
attempt to show such cause. And, second, expedited treatment may be “requested.” There is
nothing on the face of the motion to indicate that OCC was attempting to “request” expedited
treatment. Thus, from the evidence available to the Company, the five subpoenas were requested
after the deadline for doing so0 and should, therefore, not have been issued.

Duke Energy Ohio respectfully requests that the Commission or an Attorney Examiner
quash the subpoenas issued on October 17, 2014, with regard to Duke Energy Ohio itself and its
personnel.

Respectfully submitted,

DUKE ENERGY OHIO, INC.

Lot

Amy B. Spiller (Counsel of/RBeC
Deputy General Counsel

Rocco O. D’ Ascenzo

Associate General Counsel
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Associate General Counsel

139 E. Fourth Street, 1303-Main
P.O. Box 961

Cincinnati, Ohio 45201-0960
(513) 287-4359 (telephone)
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Amy.Spiller@duke-energy.com (e-mail)
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing was delivered by U.S. mail

(postage prepaid), personal, or electronic mail, on this 20" day of October, 2014, to the parties

listed below.

Steven Beeler

Thomas Lindgren

Ryan ORourke

Assistant Attorneys General
Public Utilities Section

180 East Broad St., 6™ Floor
Columbus, Ohio 43215
Steven.beeler @ puc.stiate.oh.us
Thomas.lindgren @ puc.state.oh.us
Ryan.orourke @puc.staie.oh.us

Counsel for Staff of the Commission

Kevin R. Schmidt

88 East Broad Street, Suite 1770
Columbus, Ohio 43215
schmidi@spperp.com

Counsel for the Energy Professionals
of Ohio

David F. Boehm

Michael L. Kurtz

Jody M. Kyler Cohn

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
dbhochm@BKLaw{irm.com
mkuntz@BK LIawfirm.com
jkylercohn@BKLlawfirm.com

Counsel for the Ohio Energy Group

Mark A. Hayden

Jacob A. McDermott

Scott J. Casto

FirstEnergy Service Company

76 South Main Street

Akron, Ohio 44308

haydenm @ firsienergycorp.com
imcdermott @(firstenergycorp.com

scasto@{irstenergycorp.com

Counsel for FirstEnergy Solutions
Corp.
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Maureen R. Grady

Joseph P. Serio

Edmund “Tad” Berger

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Maureen. grady @occ.ohio.gov
Joseph.serio@occ.ohio.gov
Edmund.berger@occ.ohio.cov

Counsel for the Ohio Consumers’
Counsel

Kimberly W. Bojko

Jonathan A. Allison

Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215
Bojko@carpenterlipps.com
Allison@carpenterlipps.com

Counsel for the Ohio Manufacturers’
Association

Joseph M. Clark

Direct Energy

21 East State Street, 19" Floor
Columbus, Ohio 43215

joseph.clark@directenergy.com

Counsel for Direct Energy Services,
LLC and Direct Energy Business, LL.C

Dane Stinson

Dylan F. Borchers
Bricker & Eckler LLP
100 S. Third Street
Columbus, Ohio 43215
dstinson @bricker.com
dborchers @bricker.com

Counsel for the Ohio Consumers’
Counsel

Joseph Oliker

6100 Emerald Parkway
Dublin, Ohio 43016
joliker@igsenergy.com

Counsel for Interstate Gas Supply, Inc.

Gerit F. Hull

Eckert Seamans Cherin & Mellot, LLC
1717 Pennsylvania Avenue, N.'W.

12™ Floor

Washington, DC 20006
ghull@eckeriseamans.com

Counsel for Direct Energy Services,
LLC and Direct Energy Business, LLC
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Samuel C. Randazzo

Frank P. Darr

Matthew R. Pritchard

McNees Wallace & Nurick LLC
21 East State Street, 17" Floor
Columbus, Ohio 43215
sum@mwncmh.com
fdarr@mwncmh.com
mpritchard @mwnemh.com

Counsel for Industrial Energy Users-
Ohio

Trent Dougherty
1207 Grandview Avenue, Suite 201
Columbus, Ohio 43212-3449

tdougherty@theOEC.org

Counsel for the Ohio Environmental
Council

Andrew J. Sonderman
Margeaux Kimbrough

Kegler Brown Hill & Ritter LPA
Capitol Square, Suite 1800

65 East State Street

Columbus, Ohio 43215-4294
asonderman @keslerbrown.com
mkimbrough@keglerbrown.com

Counsel for People Working

Cooperatively, Inc.

Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, Ohio 45839-1793
cmooney@ohiopariners.org

Counsel for Ohio Partners

Affordable Energy

Steven T. Nourse

Matthew J. Satterwhite

Yazen Alami

American Electric Power Service
Corporation

1 Riverside Plaza 29" Floor
Columbus, Ohio 43215

stnourse @aep.com

mjsatterwhite @acp.com
yalami@aep.com

Counsel for Ohio Power Company

Christopher J. Allwein

Todd M. Williams

Williams Allwein and Moser, LLC
1500 West Third Avenue, Suite 330
Columbus, Ohio 43212
callwein@wamencreylaw.com
toddm@wamenecrevlaw.com

Counsel for the Sierra Club
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Rebecca L. Hussey

Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215
Hussey@carpenterlipps.com

Counsel for The Kroger Company

M. Howard Petricoff

Michael J. Settineri

Gretchen L. Petrucci

Vorys, Sater, Seymour, and Pease, LLP
52 East Gay Streel

P.O.Box 1008

Columbus, Ohio 43216-1008
mhpetricotf@vorys.com

mjsettineri@ vorys.com
glpetrucci@vorys.com

Counsel for Constellation NewEnergy,
Inc. and Exelon Generation Company,
LLC

David I. Fein

Vice President, State Government
Affairs - East

Exelon Corporation

10 South Dearborn Street, 47" Floor
Chicago, Illinois 60603
David.fein@exeloncorp.com

For Exelon Corporation

Douglas E. Hart

441 Vine Street

Suite 4192

Cincinnati, Ohio 45202
dhart@douglaschart.com

Counsel for The Greater Cincinnati
Health Council

Cynthia Fonner Brady

Exelon Business Services Company
4300 Winfield Road

Warrenville, Illinois 60555
Cynthia.bradv@constellation.com

For Constellation NewEnegy, Inc.

Lael Campbell

Exelon

101 Constitution Avenue, NW
Washington, DC 2001
Lacl.Campbell @constellation.com

For Constellation NewEnergy, Inc.
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M. Howard Petricoff

Special Assistant Attorney General
Vorys, Sater, Seymour, and Pease, LLP
52 East Gay Street

P.O. Box 1008

Columbus, Ohio 43216-1008
mhpetricoff@ vorys.com

Counsel for Miami University and the
University of Cincinnati

Justin Vickers

Environmental Law & Policy Center
35 East Wacker Drive, Suite 1600
Chicago, Illinois 60601
ivickers@clpc.ore

Counsel for the Environmental Law &
Policy Center

Samantha Williams

Natural Resources Defense Council
20 N. Wacker Drive, Suite 1600
Chicago, lllinois 60606

swilliams @nrdc.org

Counsel for the Natural Resources
Defense Council

M. Howard Petricoff

Michael J. Settineri

Gretchen L. Petrucci

Vorys, Sater, Seymour, and Pease, LLP
52 East Gay Street

P.O.Box 1008

Columbus, Ohio 43216-1008
mhpetricolT@ vorys.com

mjscttineri @vorys.com

glpetrucci @ vorys.com

Counsel for the Retail Energy Supply

Association

Gregory J. Poulos

EnerNOC, Inc.

471 E. Broad Street, Suite 1520
Columbus, Ohio 43215

opoulos @encrnoc.com

Counsel for EnerNOC, Inc.

Thomas J. O'Brien

Bricker & Eckler LLP

100 South Third Street
Columbus, Ohio 43215-4291
tobrien @bricker.com

Counsel for the City of Cincinnati
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Rick D. Chamberlain

Behrens, Wheeler, & Chamberlain
6 N.E. 63rd Street, Suite 400
Oklahoma City, OK 73105
rchamberlain @okenergylaw.com

Counsel for Wal-Mart Stores East, LP
and Sam’s East, Inc.

Judi L. Sobecki

The Dayton Power and Light Company
1065 Woodman Drive

Dayton, Ohio 45432

Judi.sobecki @aes.com

Counsel for The Dayton Power and
Light Company

Donald L. Mason

Michael R. Traven

Roetzel & Andress, LPA

155 E. Broad Street, 12 Floor
Columbus, Ohio 43215
dmason @rulaw.com

miraven @ ralaw.com

Counsel for Wal-Mart Stores East, LP
and Sam’s East, Inc.

Joel E. Sechler

Carpenter Lipps & Leland LLP
280 North High Street, Suite 1300
Columbus, Ohio 43215
sechler@carpenterlipps.com

Counsel for EnerNOC, Inc.
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