BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO
In the Matter of the Application Seeking 

)

Approval of Ohio Power Company’s 

) 
Case No. 14-1693-EL-RDR

Proposal to Enter into an Affiliate Power 

)

Purchase Agreement in the Power 


)

Purchase Agreement Rider. 



)

In the Matter of the Application of 


)

Ohio Power Company for Approval of 

) 
Case No. 14-1694-EL-AAM

Certain Accounting Authority. 


)
NOBLE AMERICAS ENERGY SOLUTIONS LLC'S MOTION TO INTERVENE

Noble Americas Energy Solutions LLC respectfully moves the Public Utilities Commission of Ohio to grant it leave to intervene out-of-time in Case Nos. 14-1693-EL-RDR and 14-1694-EL-AAM pursuant to Ohio Revised Code Section 4903.221 and Ohio Administrative Code Rule 4901-1-11(F).  The reasons supporting this Motion are set out in the attached Memorandum in Support.
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Attorneys for NOBLE AMERICAS
ENERGY SOLUTIONS LLC
MEMORANDUM IN SUPPORT

On October 3, 2014, the Ohio Power Company (“AEP”) filed an application for approval of its proposal to enter into an affiliate power purchase agreement (“PPA”) and for approval of certain accounting authority in Case Nos. 14-1693-EL-RDR and 14-1694-EL-AAM.  On December 15, 2105, a Stipulation and Recommendation (“Stipulation”) was filed in the instant proceeding by AEP Ohio and some of the intervenors to this proceeding.  
Noble Americas Energy Solutions LLC (“Noble Solutions”) is a certified power marketer of competitive retrial electric service (“CRES”) in Ohio under PUCO Certificate No. 01-052E(8).  Noble Solutions is also a member of the Retail Energy Supply Association (“RESA”), which is an intervenor in this proceeding.  Recently, however, as a result negotiations surrounding the Stipulation, Noble Solutions’ interests unforeseeably diverged from those of RESA and some of its other members.  Due to this extraordinary circumstance, Noble Solutions seeks to intervene in this proceeding pursuant to Ohio Rev. Code Section 4903.221 and Ohio Admin. Code Rule 4901-1-11(F).  
Ohio Rev. Code Section 4903.221(A) provides that the Commission “may, in its discretion, grant motions to intervene which are filed after the deadlines . . . for good cause shown.”  In addition, Ohio Admin. Code Rule 4901-1-11(F) provides that the Commission should grant of untimely intervention “under extraordinary circumstances.”  Under Ohio Admin. Code Section 4901-1-11(A)(2) any person is permitted to intervene in a proceeding before this Commission upon a showing that:

The person has a real and substantial interest in the proceeding, and the person is so situated that the disposition of the proceeding may, as a practical matter, impair or impede his or her ability to protect that interest, unless the person’s interest is adequately represented by existing parties. 

Ohio Admin. Code Section 4901-1-11(B) provides that the following factors are to be considered in evaluating requests to intervene:

(1) The nature of the person’s interest;

(2) The extent to which the person’s interest is represented by existing parties; 

(3) The person’s potential contribution to a just and expeditious resolution of the issues involved in the proceeding; and 

(4) Whether granting the requested intervention would unduly delay the proceeding or unjustly prejudice any existing party.  

Id.; see also Ohio Revised Code Section 4903.221.  Further, the Ohio Supreme Court has stated that “intervention ought to be liberally allowed so that the positions of all persons with a  real and substantial interest in the proceedings can be considered by the PUCO.”  Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 388 (2006).
First, Noble Solutions maintains a real and substantial interest in the proceeding and may experience negative economic impacts if the Stipulation is approved.  Noble Solutions currently sells CRES to mercantile customers in Ohio.  As a CRES provider, Noble Solutions is committed to participating in and promoting competitive energy markets.  The proposed Stipulation would greatly hinder the Ohio CRES market by providing AEP Generation Resources Inc. (AEPGR) an unfair advantage in the retail and wholesale electric service markets resulting from the ratepayer subsidy of its generation costs and generation risk shift from the affiliate to captive customers on a non-bypassable basis.  If AEPGR receives a rate of return on the PPAs it entered into with its utility it could use that subsidy to effectively under price competitors in the retail market that do not enjoy such favorable utility treatment.  The disposition of this proceeding could therefore impair Noble Solutions’ ability to protect its interest in the active competitive Ohio electric service market. 

Second, Noble Solutions is not adequately represented by the parties to this matter.  Until recently, Noble Solutions participated in the proceedings through RESA  and, until recently, Noble Solutions had no reason to believe that its interests would diverge from those of RESA.  However, other members of RESA—namely Direct Energy, LLC (“Direct Energy”) and Interstate Gas Supply, Inc. (“IGS”)—have signed the Stipulation with AEP and, in an apparent exchange have offered no opposition to this Stipulation.  The Stipulation contains concessions to Direct Energy and IGS that it does not make available to other CRES providers; for example, if approved the Stipulation would enable Direct Energy and IGS to implement pilot supplier consolidated billing programs without allowing participation in those programs for any other CRES provider and especially without accounting for CRES providers who dual bill their customers  Noble Solutions cannot be assured that RESA will actively oppose such a selective award of competitive provisions to only two CRES providers.  Further, the costs of the pilot billing program obtained by IGS and Direct Energy, as part of the stipulation, are only partially recovered from those two companies; all other CRES providers’ customers are at risk for paying the other half of the costs of pilot implementation regardless of whether they enjoy any benefit from it.  Noble believes that it is improper for the business plans of two suppliers to be subsidized by all other competitors or their customers.  Thus, Noble Solutions’ interests no longer align with those of RESA’s other members.  This recent and unforeseeable divergence of interests between Noble Solutions and RESA  demonstrates also the extraordinary circumstances which justify Noble Solutions’ intervention at this point in the proceedings.   
Noble Solutions will also significantly contribute to the development, and ultimate resolution, of the factual issues in this case by providing the perspective of a CRES provider that exclusively markets to mercantile customers, which perspective is not currently represented.  Fourth, Noble Solutions’ admittance into these proceedings will not cause unduly delay or unjustly prejudice any part because Noble Solutions accepts the record in this proceeding as it exists on the date of this filing and does not intend  to introduce any testimony.

For these reasons, Noble Solutions respectfully asks that this Commission grant its Motion to Intervene.
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