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I. 
introduction
Competitive markets can work better for consumers, the more they are aware of information for effectively informing them about their choices. Given data about what Ohioans’ purchasing decisions are costing them for natural gas, it is becoming unclear whether education can even be effective for consumers confronted with complicated choices. But, due to the good work of the independent auditor in this case—calculating that consumers who buy gas from Duke have collectively saved $7 million per year since 2012—we know that there is this information that could help consumers make more effective natural gas choices.  The Public Utilities Commission of Ohio (“PUCO”) needs to take the next step and require the information be made available to the 380,000 Duke consumers.
In this case it was revealed that customers purchasing natural gas from the gas cost recovery (“GCR”) service of Duke Energy Ohio (“Duke”) paid on average $7 million less than those receiving service from a competitive supplier (“Marketer”).
 Going forward, the Public Utilities Commission of Ohio (“PUCO”) should ensure that Duke provides to its customers, at least annually, a comparison of the bill impacts of its GCR rate to the rates paid by customers who purchase their natural gas from a Marketer.  The PUCO should modify the Stipulation in this case to include this requirement.
  
II. 
Background
The PUCO opened this case on February 25, 2015 and hired Exeter Associates, Inc. (“Auditor”), to conduct a management and performance audit of Duke’s GCR rates.
 These audits are designed to review Duke’s “management policies, organization structures, and operational procedures” to ensure that Duke is “providing an adequate and reliable supply of natural gas at minimum prices.”
  The Office of the Ohio Consumers' Counsel (“OCC”) intervened on behalf of Duke’s approximately 380,000 residential utility customers.  
The Audit Report was filed on December 9, 2015 and contained a number of Auditor recommendations and conclusions. These conclusions include the amount of money saved by Duke’s GCR customers when compared to Marketers’ customers, reporting obligations related to the KO Transmission Line, and a review of Duke’s procedures in balancing their natural gas system. 
Of the four large investor-owned local distribution companies in Ohio, Duke is the only company that maintains a GCR rate. The other three (Columbia Gas of Ohio, Dominion East Ohio Gas Company, and Vectren Energy Delivery of Ohio) have all moved to an auction-based offer for supplying default service. Nonetheless, the Auditor pointed out that, since 2012, Duke “customers have saved approximately $7 million per year in gas costs compared to Choice customers.” 
  Choice customers are those who chose a gas marketer in their service territory.

The Auditor also pointed out that the KO Transmission Line that is owned by Duke will be undergoing costly upgrades in the next few years. These costly upgrades will result in the monthly demand charge of gas being transported along the pipeline going from $0.356 per Dth to an estimated $3.596 per Dth.
 As a result of this potential cost increase, the Auditor recommended that Duke should file with the PUCO a report identifying the estimated cost increase that may result for Duke’s customers.

The Auditor also addressed a series of gas system balancing issues that had come about in the 15-50-GA-RDR case. These services have the potential of affecting customers by requiring them to subsidize costs for service that is necessary for Marketers. Duke currently provides two types of balancing services to marketers, Firm Balancing Service (“FBS”) and Enhanced Firm Balancing Service (“EFBS”). Marketers served under FBS must deliver a Target Supply Quantity (“TSQ”) on a daily basis, which is forecasted. Gas is injected or withdrawn from storage based on the difference between the TSQ and the actual usage of the marketers.
 The costs of storage used to provide FBS are initially borne by GCR customers.  Duke then collects the estimated portion of storage costs associated with daily balancing from marketers through Rider FBS. Marketers are charged a simple volumetric rate for the service. Duke then credits the money collected from marketers to GCR customers. 

EFBS allows marketers to more directly manage their delivered quantity and provides them with more flexibility.
 Marketers may deliver more or less gas than is required by the TSQ. When compared to the FBS service, the EFBS service is more expensive because it providers a greater level of flexibility and more value for the Marketer.
 This flexibility provides a benefit to Marketers because they are better able to take advantage of the seasonal price fluctuations in the cost of gas. Accordingly, Marketers choosing EFBS service pay the full value of their share of Duke’s storage costs. These revenues are again passed on to GCR customers as a credit.
 The PUCO, in its Opinion and Order in the 15-50-GA-RDR case, found that creating a threshold of 6,000 Dth/day for mandatory EFBS service was appropriate to ensure that Duke is able to maintain its balancing system.

On January 29, 2016, Duke reached an agreement with the Staff of the PUCO regarding this GCR case and filed a Stipulation. 
III. 
Standard of Review

The PUCO’s standard of review of Duke’s management performance gas purchasing practices is that the Duke’s gas costs and revenues cannot be collected from consumers unless they are “fair, just and reasonable and that its gas purchasing practices and policies promote minimum prices with an adequate supply of gas[.]”
 Moreover, Duke cannot charge consumers if it “has followed imprudent or unreasonable procurement policies and practices, has made errors in the estimation of cubic feet sold, or has employed such other practices, policies, or factors as the commission considers inappropriate.”
 
Further, the stipulation is reviewed under the standards that the Ohio Supreme Court stated in Duff v. Pub. Util. Comm.: that a stipulation is merely a recommendation that is not legally binding upon the PUCO.
  The PUCO “may take the stipulation into consideration, but must determine what is just and reasonable from the evidence 
presented at the hearing.”
 
The PUCO has also adopted the following three-part test that it uses to evaluate settlements:

1.
Is the settlement a product of serious bargaining among capable, knowledgeable parties, where there is diversity of interests among the stipulating parties?

2. 
Does the settlement, as a package, benefit ratepayers and the public interest?
3.
Does the settlement package violate any important regulatory principle or practice?


IV. 
REcommendations
The Stipulation as reached by Duke and Staff does not meet the standards that have been set by the PUCO for reviewing and approving stipulations. The Stipulation here is not the product of serious bargaining among capable, knowledgeable parties, where there are a diversity of interests. It does not benefit the public interest, and violates important regulatory principles and practices by failing to comply with the requirements of Ohio law to keep consumers informed. Therefore, the PUCO should modify the Stipulation to ensure that customers are provided essential information regarding Duke’s GCR program. Further, IGS and RESA’s recommendations regarding the subscription to 
FBS and EFBS are not in the public interest. Therefore, their recommendations should be rejected by the PUCO. 
A. The Stipulation does not meet the requirements of the three-part test.
1.
The Stipulation is not the product of serious bargaining among capable or knowledgeable parties with a diversity of interests.
The Stipulation was signed by only Staff and Duke. So it includes only two of the six parties involved in this proceeding.
 Staff and Duke do not represent a diversity of interest as required by the PUCO.
 There is no representation of classes of customers such as residential, industrial, or commercial on the Stipulation.
 Therefore, the Stipulation fails the first prong of the settlement test. It should be rejected by the PUCO. 

2. 
The Stipulation violates the public interest because customers are harmed by not having information regarding choice and GCR rates. 

The next part of the PUCO’s three-part test requires the Stipulation to be in the public interest and not harm customers. The information that was provided in the Audit Report is essential for helping customers have access to the right information they need to determine whether choices for natural gas are likely to save them money. Years ago, this same information was contemplated to be included in the PUCO’s Apples to Apples website. The PUCO Staff developed charts that “compared what the different marketers’ offers would mean annually, based on an average usage during the past twelve months. The final product was a side-by-side estimate of each marketer’s annual price, compared to the annual price under the past twelve months’ GCR.”
 As OCC Witness Haugh points out, this approach is similar to the information that was developed for the Audit Report. The current information on the PUCO’s Energy Choice Ohio website (formerly known as the “Apples to Apples” website) does not contain what customers are currently or have previously been charged by marketers, and provides only a partial view of what customers are paying for gas supply to Marketers.
  

Providing information comparing Duke’s GCR rate to Marketers’ rates to consumers is essential to ensuring that they are fully informed regarding the costs of staying on the GCR or switching to a choice program. Therefore, the PUCO should adopt OCC Witness Haugh’s recommendation to make information regarding the historic results of customer’s purchasing decisions available to consumers and modify the Stipulation accordingly.
  Duke could provide the information the way it was done for the Audit Report.
  Alternatively, Duke could develop the comparison information similar to how Columbia Gas of Ohio helpfully performs its shadow billing.
  The latter approach is the better approach.

3. 
The Stipulation violates important regulatory policies and practices in a manner harmful to consumers. 
The Stipulation violates regulatory policies and practices by not making important information available to consumers that could enable them to make more informed decisions—and save their hard-earned money--regarding their purchase of natural gas. It is state policy to “[p]romote diversity of natural gas supplies and supplies, by giving consumers effective choices over the selection of those supplies and suppliers.”
 It is also state policy to “[e]ncourage cost-effective and efficient access to information regarding the operation of the distribution systems of natural gas companies in order to promote effective customer choice of natural gas services.”
 
The PUCO should require Duke to provide consumers with information about how their collective past decisions to purchase natural gas from Marketers have fared, on their natural gas bills, in comparison to Duke’s GCR rate. The Auditor provided that information, and showed that, since 2012, consumers choosing Duke’s service “have saved approximately $7 million per year in gas costs compared to Choice [Marketer] customers.”
  But Duke and the PUCO Staff did not agree, in their Stipulation, to provide Duke’s customers with this information that, since 2012, could save them money by choosing Duke’s service.  Therefore, the Stipulation does not conform to the requirements of Ohio policy.
Through his experience in both government and industry, OCC witness Haugh has testified that “the majority of customers who look to shop (change their natural gas supplier) are trying to save money.”
 To further this goal it is state policy to “enable markets to function by providing customers with as much information as possible so they can make informed decisions when choosing their gas supplier.”
 Duke’s residential customers face a choice between receiving gas service from Duke’s GCR (default choice) or a Marketer. 
For making those choices, consumers should have an opportunity to know how their historic decisions to purchase Marketers’ natural gas compared to Duke’s GCR rates. To the Auditor’s credit, this comparison was conducted as part of the audit in this case. It was determined that customers on Duke’s GCR saved $7 million when compared to the weighted average cost of gas charged to customers being served by marketers.
 The PUCO should require Duke to continue to provide the information that was provided in the Audit Report, on at least an annual basis preferably more frequently.
  The information should be made available in ways that are likely to be actually noticed by consumers, including social media, the web (Duke and the PUCO websites) and through other outlets.
OCC Witness Haugh explained that Duke could continue to develop this information the way it was done for the Audit Report.
  Alternatively, Duke could develop the comparison information similar to how Columbia Gas of Ohio helpfully performs its shadow billing.
 The latter approach is the better approach.
4. 
The PUCO should adopt another Auditor recommendation that is not agreed to in the Stipulation but is important for consumers.
The Audit Report in this case recommended that Duke file a report regarding the estimated rate increase for consumers that would occur as a result of the upgrades to the KO Transmission Line.
 The Stipulation did not contain this recommendation.
 
Therefore, OCC recommends that the PUCO modify the Stipulation to require Duke to file this report. 
Duke currently reserves nearly 184,000 Dth per day of firm capacity on the KO Transmission Line.
 Due to upgrades that will be occurring, the monthly demand charge for transporting gas along this pipeline could increase from 0.356 per Dth to $3.596 per Dth.
 The final cost of these upgrades that will be passed on to customers will be decided in a rate case at the Federal Energy Regulatory Commission (“FERC”).
 
Once that case is complete, Duke should be required to file a report in this docket at the PUCO in order to “enable the PUCO staff and OCC to protect consumers by ensuring Duke is providing reliable service at optimal prices and consistent with Duke’s long-term strategic supply plan.”
 The report should also demonstrate how Duke performed its role in the FERC rate case.  Therefore, OCC recommends that the PUCO modify the Stipulation in order to ensure this report is filed.
B. The PUCO should continue its earlier resolution on balancing--and reject the Marketers’ proposal--because the PUCO’s earlier decision allows for procurement practices that are not “imprudent or unreasonable” for consumers, under R.C. 4905.302(F).
 The PUCO should not disturb its resolution of the balancing issue in an earlier case, because the outcome was not “imprudent and unreasonable” under R.C. 4905.302.  Additionally, the earlier decision is an outcome that is fair, just and reasonable under Ohio Adm. Code 4901:1-14-08(B).  

The RESA and IGS (Marketer) proposal for changes and modifications to Duke’s EFBS program do not meet the requirements of the above statute and rule. RESA Witness Scarpitti proposed the same plan that was put forth and rejected by the PUCO in the Duke Rider case that was decided earlier this year.
 He proposes a pro-rata allocation of EFBS in the event that an undersubscription to the EFBS service occurs, or in the alternative setting a threshold of 1,000 Dth per day for mandatory subscription to EFBS.
 

The Marketers’ plan does not effectively take into account the current uncertainty regarding Duke’s system. It should be rejected. 
Duke is currently studying the continued viability of its propane system.
 Further, due to the large increase in the cost of the KO Transmission Line,
 there are also uncertainties regarding how much firm capacity Duke will be able to take from that pipeline. The auditor acknowledged that these uncertainties need to be continually evaluated by Duke.
 Duke Witness Kern also explained the strain that RESA and IGS’s proposal would place on the Duke system:
Mr. Scarpitti's proposal does not address that adequately. It's -- the threshold is set much too low. It does not address the issue of capacity, whose paying for the capacity. The GCR would still be paying for all the demand charges for the storage. And it does not give us adequate flexibility because it -- it contemplates setting up a schedule for injections and withdrawals thought the year that would be set, you know, at one point without giving us the flexibility of changing if the beginning of the summer is colder or warmer than normal or the winter starts out colder or warmer -- warmer or colder than normal. It would not give us the flexibility to adequately adjust.

As Duke Witness Kern explained, RESA’s proposal would not allow Duke to adequately manage its balancing system.  Nor would it allow Duke to ensure that Marketer’s costs are not unnecessarily passed on to GCR customers who pay the demand charges for storage. 
The PUCO should reject RESA and IGS’s proposal. The PUCO should continue with the policy correctly ordered in the previous Duke Rider case by requiring mandatory EFBS subscription at the 6,000 Dth/day level for marketers.
 That approach is fair to consumers.

V. 
Conclusion

It is state policy and law that customers should be provided with the information they need to make fully informed decisions regarding their natural gas utility service.
  The Stipulation by Duke and the PUCO Staff does not meet that requirement.  As OCC witness Haugh testified, “In the absence of sufficient information for consumers to make informed and wise choices about natural gas offers, natural gas choice may simply not work for consumers.”
 
Therefore, the PUCO should modify the Stipulation to ensure that this information is provided to consumers. The PUCO should also order the filing of a report, recommended by the Auditor, toward protecting consumers from future gas transportation charges. And the PUCO should continue its earlier case decision on natural gas balancing, as fair to consumers, and reject the Marketer proposals because they fail to provide sufficient protection for GCR customers. 
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� Commission Ordered Exhibit 1 at 1 (Exeter Audit Report, referred to herein as “Audit Report”).


� This case also dealt with a number of issues raised by Interstate Gas Supply (“IGS”) and the Retail Electric Supply Association (“RESA”). Those issues relate to certain concerns regarding Duke balancing its gas system that had previously arisen in case 15-50-GA-RDR. IGS and RESA’s proposals are not in the public interest and should be rejected.
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� Id. 
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� Id. at 18. 


� Id. at 19. 


� Id. at 68-69. 


� Commission Ordered Exhibit 1 at 69 (Exeter Audit Report).


� Id. 


� Id. 


� See In the Matter of the Application of Duke Energy Ohio, Inc. for approval to modify Rider FBS, Rider EFBS, Rider FRAS, and Rider GTS, Case No. 15-50-GA-RDR, Opinion and Order at 9 (Jan 6, 2016) (“Duke Rider Case”).


� Ohio Adm. Code 4901:1-14-08(B). 


� R.C. 4905.302(F).


� Duff v. Pub. Util. Comm., 56 Ohio St.2d  367 (1978); see also Ohio Adm. Code 4901-1-30(E). 


� See id.


 � Consumers’ Counsel v. Pub. Util. Comm., 64 Ohio St.3d  123, 126 (1992). The Commission also often takes into account the “diversity of interests” as part of the first part of the stipulation assessment. See In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to Establish a Standard Service Offer, Case No. 10-388-EL-SSO, Opinion and Order at 48 (August 25, 2010). 


� See Joint Ex. 1 at 8 (Recommendation and Stipulation). The other non-signatory intervenors in this case are IGS, RESA, and Ohio Partners for Affordable Energy (“OPAE”).  


� See In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company for Authority to Establish a Standard Service Offer, Case No. 10-388-EL-SSO, Opinion and Order at 48 (August 25, 2010). 


� Staff, of course, represents the interests of all (including utilities) without specifically representing the interests of any.


� In the matter of the Commission’s Investigation of the Customer Choice Program of Columbia Gas of Ohio, Inc., Case No. 98-593-GA-COI, et. al., Finding and Order at 10 (June 18, 1998). 
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� Id. at 11. 
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