
BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

	In the Matter of the Application of The Dayton Power and Light Company for Authority to Transfer or Sell Its Generation Assets.
	)

)

)

)
	Case No. 13-2420-EL-UNC




COMMENTS BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

BRUCE J. WESTON


OHIO CONSUMERS’ COUNSEL


Edmund “Tad” Berger, Counsel of Record


Assistant Consumers’ Counsel


Maureen R. Grady


Assistant Consumers’ Counsel


Office of the Ohio Consumers’ Counsel


10 West Broad Street, Suite 1800


Columbus, Ohio 43215-3485

Telephone: (Berger) (614) 466-1292

Telephone:  (Grady) (614) 466-9567







Edmund.berger@occ.ohio.gov






Maureen.grady@occ.ohio.gov
February 4, 2014

TABLE OF CONTENTS
Page

1I.
INTRODUCTION


2II.
COMMENTS


2A.
Standard of Review


4B.
The PUCO Should Reject DP&L’s Filing and Direct DP&L to Promptly Submit an Adequate Plan for Separation So that the Interests of Customers Can Be Properly Evaluated and Protected.


6C.
The PUCO Should Recognize that DP&L’s Plans to Sell or Transfer Its Generation Assets, Although Entirely Undefined, Will Likely Raise Significant Regulatory Issues That Could Harm Customers and Will Require Discovery and Hearings To Protect Ohioans From Improper Charges and Unfair Advantage to DP&L’s Affiliates.


8D.
The PUCO Should Not Waive The Requirement That DP&L State The Fair Market Value of Its Assets.


10E.
The PUCO Should Find that it is Inappropriate for DP&L To Rely on a Settlement that It Signed with OCC and Others As Precedent in this Proceeding.


11F.
In Addition to DP&L’s Improper Reliance on the PUCO-Approved Stipulation in Duke’s ESP Proceeding, The Circumstances of DP&L’s Requested Waivers Are Not Similar to the Circumstances of the PUCO-Approved Waivers in Duke’s and AEP Ohio’s ESP Proceedings.


12G.
The PUCO Should Not Waive The Requirement For A Hearing although It May Postpone That Hearing Until After a Substantive, Adequate Application is Submitted and PUCO Staff and Intervenors Have Had Ample Opportunity to Perform Discovery and Evaluate the Merits of DP&L’s Proposed Sale or Transfer of Generation and the Potential Impact on Customers.


14H.
A Hearing is Required to Protect the Interests of Customers If DP&L’s Proposal Will Alter the PUCO’s Jurisdiction of Generation Assets, As It Appears That DP&L’s Plan Will Likely Do.


15III.
CONCLUSION




BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

	In the Matter of the Application of The Dayton Power and Light Company for Authority to Transfer or Sell Its Generation Assets.
	)

)

)

)
	Case No. 13-2420-EL-UNC




COMMENTS BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL
I.
INTRODUCTION

The Public Utilities Commission of Ohio (“PUCO”) ordered the Dayton Power and Light Company (“DP&L”) to file by December 31, 2013 an application to divest its generation assets.  And it required DP&L to actually divest its generation assets by May 31, 2017.
  But instead of filing an application proposing a plan of divestment, DP&L states that it is only now “developing a definitive plan for separation that, at present, would involve transferring the assets to a newly formed affiliate generation company.”
  DP&L plans to present its actual plan in a “supplemental application” at some future date.  But it also says that it is “exploring” whether it could “potentially transfer[] the assets to an affiliate as early as 2014.”

Consequently, while DP&L may move forward rapidly with its plans to divest, there is not yet even a “plan” for other parties to comment upon.  Instead, DP&L’s “application” vaguely describes DP&L’s current thinking of what its plan may include.  Additionally, DP&L requests waivers of established PUCO requirements.
  Specifically, DP&L asks the PUCO to waive the requirement for a hearing (Ohio Admin. Code 4901:1-37-09(D)) and to waive (or postpone) the requirement to state the fair market value of DP&L’s assets to be sold or transferred (Ohio Admin. Code 4901:1-37-09(C)(4)).
DP&L’s requests for waivers are premature and unwarranted given that there is not a detailed plan to divest its assets.  Without a detailed plan to divest DP&L’s assets, parties are prevented from evaluating the significance of fair market value to DP&L’s corporate separation.  The lack of a plan also impedes parties from evaluating the need for a hearing in this matter.  Further, DP&L’s undetermined divestment plan makes it virtually impossible for any party to address the merits until DP&L’s supplemental application is filed.  The PUCO should reject DP&L’s requests for waivers and direct it to promptly file a detailed plan of divestment, while ensuring that other parties will have adequate time to perform discovery and evaluate DP&L’s plan when it is finally filed.
II.
COMMENTS
A.
Standard of Review


R.C. 4928.17(E) requires PUCO approval of any proposed sale or transfer of generating assets which a utility wholly or partly owns.  Ohio Admin. Code 4901:1:37-09(C) sets forth specific filing requirements for an application to include, “at a minimum”:
(1) 
Clearly set forth the object and purpose of the sale or transfer, and the terms and conditions of the same.

(2) 
Demonstrate how the sale or transfer will affect the current and future standard service offer established pursuant to section 4928.141 of the Revised Code.
(3) 
Demonstrate how the proposed sale will affect the public interest.

(4) 
State the fair market value and book value of all property to be transferred from the electric utility, and state how the fair market value was determined.


Under the PUCO’s rules, the PUCO may require a hearing “if the application appears to be unjust, unreasonable, or not in the public interest.”
  And the PUCO “shall” schedule a hearing if the application “proposes to alter the jurisdiction of the commission over a generation asset.”
  After a hearing, or, if no hearing is required, the PUCO “shall issue an order approving the application” if the sale or transfer is “just, reasonable, and in the public interest.”


A proposed sale or transfer of generation assets is also an integral part of a utility’s corporate separation plan under R.C. 4928.17.  As an integral part of a corporate separation plan, R.C. 4928.17(B) provides:

The rules also shall include an opportunity for any person having a real and substantial interest in the corporate separation plan to file specific objections to the plan and propose specific responses to issues raised in the objections, which objections and responses the commission shall address in its final order. Prior to commission approval of the plan, the commission shall afford a hearing upon those aspects of the plan that the commission determines reasonably require a hearing. The commission may reject and require refiling of a substantially inadequate plan under this section.


Thus, PUCO review of a plan for sale or transfer of generating assets must allow specific objections to the plan, and afford parties a hearing on issues the PUCO determines reasonably require a hearing.  And the PUCO should also reject and require refiling of a “substantially inadequate plan,” including a plan for sale or transfer of generation assets.

Ohio Admin. Code 4901:1-37-02(E) establishes that the utility has the burden of proof to demonstrate that a proposed sale or transfer of generation assets is “just, reasonable, and in the public interest.”  The PUCO must consider DP&L’s application using these standards.   
B.
The PUCO Should Reject DP&L’s Filing and Direct DP&L to Promptly Submit an Adequate Plan for Separation So that the Interests of Customers Can Be Properly Evaluated and Protected.
The PUCO required DP&L to file a plan for separation by December 31, 2013.
  However, as DP&L recognizes, its Application does not contain a “definitive plan” for structural separation or divestment.  Indeed, its “plan” does not meet the minimum requirements of Ohio Admin. Code 4901:1:37-09(C).  DP&L has failed to meet its burden of proof in this regard.  Thus, DP&L’s plan should be rejected and DP&L should be directed to promptly submit a plan that meets regulatory requirements.

The PUCO has previously rejected “plans” to transfer generation assets in the absence of a concrete proposal.  Specifically, in a decision upheld by the Supreme Court of Ohio, the PUCO rejected the proposed sale or transfer of two plants owned by Columbus Southern Power Company (“CSP”) and Ohio Power Company (“OPC”) (together “AEP Ohio”). 
  In rejecting the proposed transfer of Waterford Energy Center and Darby Electric Generating Station (“Waterford and Darby”) facilities, the PUCO stated:
The Commission agrees with Staff and the interveners that the request to transfer the Waterford Energy Center and the Darby Electric Generating Station facilities, as well as any contractual entitlements/arrangements to the output of certain facilities, is premature.  AEP-Ohio should file a separate application, in accordance with the Commission's rules, at the time that it wishes to sell or transfer these generation facilities.

As the Supreme Court noted in its review of AEP Ohio’s request to sell or transfer the Waterford and Darby facilities, CSP stated in its application that it had “’no immediate plan to sell or transfer [the generation] facilities’” and “merely offered . . . [to] ‘notify the Commission prior to any such transaction’.”
  The Supreme Court found that “[i]n light of the General Assembly’s intent that sales of generation assets receive commission scrutiny, the commission reasonably deferred reviewing CSP’s request.”
  The Supreme Court further emphasized that “CSP did not offer any information regarding the sale price, terms, conditions, or public impact – or even whether there would be a sale.  Requiring CSP to reapply when it had such information was a reasonable application of R.C. 4928.17(E).”

Similarly, in this case, DP&L’s application fails to provide an adequate plan for separation– even though DP&L was required to file such a plan by December 31, 2013.  In addition, like AEP Ohio’s application to sell or transfer Waterford and Darby, DP&L’s application lacks the basic details needed to determine if the plan is just, reasonable, and in the public interest.  The PUCO should similarly reject DP&L’s application and require DP&L to refile promptly.
C.
The PUCO Should Recognize that DP&L’s Plans to Sell or Transfer Its Generation Assets, Although Entirely Undefined, Will Likely Raise Significant Regulatory Issues That Could Harm Customers and Will Require Discovery and Hearings To Protect Ohioans From Improper Charges and Unfair Advantage to DP&L’s Affiliates.

Neither the PUCO nor the parties could have reasonably expected that DP&L would make a filing that, at best, identifies concerns with implementing structural separation and presents no specific plan.  What is apparent from DP&L’s application, however, is that when DP&L actually files its plan to sell or transfer its generation assets, that plan is likely to raise numerous issues that may substantially affect consumer interests, including those of residential consumers.  Among other things, DP&L has noted changes in financing and operations that have been, or are required in the future, in order to proceed with divestment of its generating assets.
  These changes may impact DP&L’s costs, including capital, fuel, labor, and overhead costs that DP&L may seek permission to charge its customers.
  Whether and to what extent DP&L may seek to collect such costs from customers is not discernable from DP&L’s application.  At the same time, to the extent that the fair market value DP&L is able to obtain for its generating assets exceeds the book value of its generating assets, it may be appropriate to compensate customers who paid for those assets through rates.  For it is these same customers who paid $441 million to DP&L for its claimed stranded costs for its generating assets.
  

DP&L has also noted various impediments to the sale or transfer of its generating assets, including potential contractual impediments to transferring certain assets and the closure of two generating plants.
  Again, DP&L has not proposed a resolution of such contractual issues but merely states it is analyzing these issues and developing a plan to address them.
  
Notably, DP&L witness Jackson testified in the ESP hearing that the earliest DP&L could possibly transfer assets was September 1, 2016, 
  Yet now, only a few months after that testimony, DP&L believes it may divest its generation assets in 2014.
  Moving up divestiture while not disclosing the very terms under which it will take place keeps the PUCO and other parties in the dark.  This is especially troubling where the future disposition of these assets may affect customers’ rates and interests. 

Substantial issues affecting consumer interests may arise when DP&L finally files its substantive application to transfer generation assets.  When a proposal is filed, PUCO Staff and intervenors must have sufficient time to investigate its merits and time to respond to the proposal.  In turn, the PUCO must have adequate time to properly consider the parties’ positions and prepare an Order.  And there must be adequate time to implement the PUCO’s Order in an orderly fashion.  
Consequently, it is essential that the PUCO order DP&L to timely file the substantive content of its application and afford other parties an appropriate amount of time to review and evaluate it.  

D.
The PUCO Should Not Waive The Requirement That DP&L State The Fair Market Value of Its Assets.

Statement of the fair market value is required under Ohio Admin. Code 4901:1-37-09(C)(4).  Under that rule, the utility must “[s]tate the fair market value and book value of all property to be transferred from the electric utility, and state how the fair market value was determined.”  Notably  even though this portion of the Ohio Administrative Code (4901:1-37-09(C)(4)), was not part of the  PUCO Staff’s proposed corporate separation rules, the PUCO deemed it important enough to incorporate it into the final rules, which rules became Chapter 4901:1-37 of the Administrative Code.
 

Public advocates, including OCC, argued that information such as the fair market and book value of assets was essential to determining whether the transfer is in the public interest.
  The PUCO found that “this additional information could be helpful in determining whether the transfer is in the public interest.”
  Thus, looking at the fair market value and book value of the assets to be transferred is part of the analysis that the PUCO should undertake to determine whether a corporate separation plan, including the transfer of assets, should be approved under R.C. 4928.17.  

Nonetheless, DP&L requests that it not be required to state the fair market value of its generating assets or that this requirement be postponed until closer to the time of transfer or sale.  DP&L reasons that “the transfer will not be completed until a future date and the value that the generation assets will change over time.”
  DP&L also states that “it has not finally determined whether the assets should be transferred or sold at book value, market value, or some other value but has committed to notify the Commission by a filing in this docket promptly when that determination has been made.”

If DP&L is planning to move forward with a sale or transfer in the near future (as it indicates it might in its application), it has failed to show good cause for a waiver of the PUCO’s rules.
  Moreover, DP&L’s justifications for postponing its statement of fair market value are not justifications for not stating the fair market value of the assets closer to the time of transfer.  
Statement of the fair market value has a number of important regulatory purposes.  It indicates whether the utility is engaging in an arms-length transaction.  And it is useful in determining whether customers should receive some value for the transfer given that customers have borne the burden of funding the assets throughout the years.  Moreover, a transfer to an affiliate that is at a price below fair market value may be contrary to provisions of the law prohibiting utilities from providing an advantage to affiliates.
  The PUCO should reject DP&L’s request to waive this requirement.
E.
The PUCO Should Find that it is Inappropriate for DP&L To Rely on a Settlement that It Signed with OCC and Others As Precedent in this Proceeding.
DP&L relies upon the PUCO’s Order granting Duke Energy Ohio, Inc.’s (“Duke”) requests to waive the requirements to state the fair market value of assets being transferred and for a hearing.
  But DP&L’s reliance on the PUCO’s order in Duke’s case violates the terms of the settlement in that proceeding and is improper.  The PUCO should so find.
Duke’s generation asset transfer was reviewed and addressed in the context of Duke’s ESP proceeding in Case No. 11-3549-EL-SSO.  That proceeding was resolved by way of a PUCO-approved Stipulation, addressing a diverse and unique set of issues.  
That Stipulation specifically provided that “neither this Stipulation nor any Commission order considering this Stipulation shall be deemed binding in any other proceeding.”
  The Stipulation also provided that “The Signatory Parties' agreement to this Stipulation, in its entirety, shall not be interpreted in a future proceeding before this Commission as their agreement to only an isolated provision of this Stipulation.”
  In light of the terms of the Stipulation (as approved by the PUCO), it is improper for DP&L to rely on the Duke Stipulation, or the PUCO’s Order approving the Duke Stipulation, as supportive of its requests for waivers in this proceeding. 
The PUCO should find DP&L’s reliance on the Duke Stipulation to be inappropriate.  The PUCO should enforce the terms of stipulations that the signatory parties have agreed should not be treated as precedential.

F.
In Addition to DP&L’s Improper Reliance on the PUCO-Approved Stipulation in Duke’s ESP Proceeding, The Circumstances of DP&L’s Requested Waivers Are Not Similar to the Circumstances of the PUCO-Approved Waivers in Duke’s and AEP Ohio’s ESP Proceedings.
In addition to its inappropriate reliance on the PUCO-approved Stipulation in Duke’s ESP proceeding, DP&L cites to the PUCO Order granting AEP Ohio waiver of the requirement to state the fair market value of assets being transferred and waiver of a hearing.
 

The waivers in AEP Ohio’s case inappropriately relied upon the waivers in the Duke case.  Moreover, the AEP Ohio waivers were granted only after consideration, however limited, of the proposed generation asset transfer in AEP Ohio’s ESP II proceeding in Case No. 11-346-EL-SSO.  Like the circumstances in the Duke case, the circumstances associated with AEP Ohio’s waivers were unique and should not form a basis for granting DP&L’s request.

In this case, DP&L has not yet submitted the substantive terms of its proposed transfer of generation assets.  Yet it is already requesting waivers of PUCO rules.  The circumstances under which the PUCO approved Duke’s and AEP Ohio’s requests for waivers of a statement of the fair market value of their generation assets and of a hearing were fundamentally different, should not be relied upon, and do not justify such waivers in this proceeding.  The PUCO should require DP&L to submit a substantive application for transfer of its generation assets before consideration is given to such waiver requests.  Such substantive application should be subjected to close scrutiny by PUCO Staff and intervenors before the merits of waiver requests are evaluated by the PUCO.
G.
The PUCO Should Not Waive The Requirement For A Hearing although It May Postpone That Hearing Until After a Substantive, Adequate Application is Submitted and PUCO Staff and Intervenors Have Had Ample Opportunity to Perform Discovery and Evaluate the Merits of DP&L’s Proposed Sale or Transfer of Generation and the Potential Impact on Customers.

DP&L also asks that the PUCO waive the requirement for a hearing because DP&L “has not yet determined its final plan for separation and intends to supplement this application.”
  But, notwithstanding that DP&L admits the shortcomings of its filing in that it has no “definitive plan,” it nonetheless requests waiver of the hearing requirement “after DP&L’s supplemental application is filed.”
  DP&L asserts today that “[g]ood cause exists for continuing the waiver after DP&L’s supplemental application is filed.”
  Such a claim is absurd in that nobody can know what will be included in DP&L’s supplemental application.  The sufficiency of a comment process, and the necessity for a hearing, will have to be addressed when DP&L files its “supplemental” application.  It cannot be addressed before the supplemental application is filed.


DP&L argues that a hearing is not required since the PUCO has already conducted a hearing in DP&L’s recent ESP case.  However, the fact that the PUCO, following an evidentiary hearing in DP&L’s ESP II case, ordered DP&L to make a filing to transfer its generation assets by December 31, 2013 and to actually transfer such assets by May 31, 2017, does not address DP&L’s specific transfer application – which has not yet been filed.  No evidentiary hearing has been held on a DP&L generation transfer application.  
The suggestion that the substantive issues that may be associated with a DP&L generation transfer application do not merit hearing or are subsumed by the PUCO’s action ordering DP&L to file a transfer application is a bold effort to circumvent the established regulatory process.  That regulatory process requires an evidentiary hearing if the application “proposes to alter the jurisdiction of the commission over a generation asset”
  DP&L’s waiver request should be rejected.
DP&L also again relies – inappropriately – on the PUCO’s actions approving AEP Ohio’s and Duke’s waiver requests.
  As discussed above, those waiver requests were approved after substantive applications were submitted and subjected to scrutiny by PUCO Staff and intervenors.
  And, in the case of Duke’s transfer application, DP&L’s reliance on such a PUCO-approved Stipulation is contrary to the express terms of that Stipulation.

H.
A Hearing is Required to Protect the Interests of Customers If DP&L’s Proposal Will Alter the PUCO’s Jurisdiction of Generation Assets, As It Appears That DP&L’s Plan Will Likely Do.


Finally, OCC would emphasize that although the PUCO’s rules provide that it “may” set a hearing if a utility’s sale or transfer appears to be unjust, unreasonable, or not in the public interest, the rules require a hearing where the proposal would alter the PUCO’s jurisdiction over the generation assets.
  Certainly, transfer of generation assets to an unregulated affiliate (or the sale to a non-PUCO-regulated entity) would alter the PUCO’s jurisdiction over the generation assets and requires a hearing under the PUCO’s rules.  Thus, it appears that DP&L’s “plan,” however undefined, will likely require a hearing under the PUCO’s rules.

The PUCO, in its rules, determined that if a proposed sale or transfer of assets would alter the PUCO’s jurisdiction over the assets, then it would require a hearing, indicating that such a sale or transfer would present greater regulatory concern.  DP&L completely fails to explain how its anticipated sale or transfer would not implicate the concerns that the PUCO found required a hearing where its jurisdiction was altered.  Thus, the PUCO should reject DP&L’s request for a waiver of the hearing requirement.  DP&L has not provided good cause to justify a waiver.
III.
CONCLUSION


The PUCO should reject DP&L’s requests to waive the requirement to state the fair market value of its assets and to waive the requirement for an evidentiary hearing in this matter.  Such requests are premature and cannot be assessed through the non-complying filing made by DP&L.  
Further, the PUCO should direct DP&L to promptly file a substantive and substantially adequate plan for separation that meets the requirements of R.C. 4928.17(B) and Ohio Admin. Code 4901:1:37-09(C).  And the PUCO should invite thorough investigation of DP&L’s proposals, including an evidentiary hearing, should the application appear to be unjust, unreasonable, or not in the public interest, or if the PUCO’s jurisdiction over the assets will be altered.  This would allow parties to present testimony and evidence on the substantive issues that may affect customers’ rates.
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� DP&L Application at 8-10, citing In the Matter of the Application of Ohio Power Company for Approval of an Amendment to Its Corporate Separation Plan, Case No. 12-1126-EL-UNC, Opinion and Order, pp. 12-13 (Oct. 17, 2012) and In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Accounting Modifications, and Tariffs for Generation Service, Case No. 11-3549-EL-SSO, et al., Opinion and Order, p. 46 (November 22, 2011).


� DP&L Application at 9.


� Id.


� Id. (Emphasis added)


� Ohio Admin. Code 4901:1-37-09(D).


� DP&L Application at 10, citing In the Matter of the Application of Ohio Power Company for Approval of an Amendment to Its Corporate Separation Plan, Case No. 12-1126-EL-UNC, Opinion and Order, p. 11 (Oct. 17, 2012) and In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Accounting Modifications, and Tariffs for Generation Service, Case No. 11-3549-EL-SSO, et al., Opinion and Order, p. 46 (November 22, 2011).


� See infra at 3-4.


� In the Matter of the Application of Duke Energy Ohio, Inc. for Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security Plan, Accounting Modifications, and Tariffs for Generation Service, Case No. 11-3549-EL-SSO, Stipulation Filed October 24, 2011, pp. 40-42, approved by Opinion and Order, p. 46 (November 22, 2011).


� Ohio Admin. Code 4901:1:37-09(D).
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