[bookmark: OLE_LINK1][bookmark: OLE_LINK2]BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission’s Review	)
of the Rules in Ohio Adm. Code Chapter	)	Case No. 18-1191-EL-ORD
4901:1-38	)


[bookmark: _Toc4591348][bookmark: _Toc4589791][bookmark: _Toc4570280][bookmark: _Toc4491888][bookmark: _Toc3976123][bookmark: _Toc3906528][bookmark: _Toc2774532][bookmark: _Toc2684053][bookmark: _Toc2258196][bookmark: _Toc2258102][bookmark: _Toc2257954][bookmark: _Toc2257660][bookmark: _Toc2256535]INITIAL COMMENTS OF INDUSTRIAL ENERGY USERS-OHIO














[bookmark: _GoBack]




Frank P. Darr (Reg. No. 0025469)
   (Counsel of Record)
Matthew R. Pritchard (Reg. No. 0088070)
MCNEES WALLACE & NURICK LLC
21 East State Street, 17TH Floor
Columbus, OH  43215
Telephone:  (614) 469-8000
Telecopier:  (614) 469-4653
fdarr@mcneeslaw.com
(willing to accept service by e-mail)
mpritchard@mcneeslaw.com
(willing to accept service by e-mail)

MAY 3, 2019	COUNSEL FOR INDUSTRIAL ENERGY USERS-OHIO
{A6881619:2}	
{A6881619:2}	1
BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission’s Review	)
of the Rules in Ohio Adm. Code Chapter	)	Case No. 18-1191-EL-ORD
4901:1-38	)


INITIAL COMMENTS OF INDUSTRIAL ENERGY USERS-OHIO


Introduction
The Staff of the Public Utilities Commission of Ohio (“Commission”) has proposed changes to the Commission’s rules concerning applications for reasonable arrangements.  While the proposed amendments seek to codify the Staff’s recent analysis of those arrangements, the Commission should modify the Staff’s amendments to reduce the regulatory burden of the new rules and make them more consistent with the problems being addressed.
Discussion
Rule 4901:1-38-03(A): Economic Development Arrangements for a New or Expanding Customer

The Staff has proposed to amend Rule 4901:1-38-03(A)(2) to incorporate additional filing requirements for an application seeking an economic development arrangement.  The matters that an applicant would be required to address under the new rule are similar to those identified by the Staff in testimony in support of reasonable arrangements in recent cases.  See, e.g., In the Matter of the Joint Application for Approval of an Economic Development Arrangement Between Ohio Power Company and Acero Junction, Inc., Case No. 17-2132-EL-AEC, Testimony at 11-13 (Mar. 14, 2018).  The attempt to codify these factors raises several concerns.
Initially, proposed Rule 4901:1-38-03(A)(2)(a) codifies a requirement that the business be “acutely energy intensive or has a distinct energy profile.”  “Acutely energy intensive” and “distinct energy profile” are not defined terms in either statutes or rules and do not have a standard business meaning.  Nor is it clear how this lack of definition could be properly rectified.  Because of the lack of definition, the Commission should consider removing the requirement that the applicant demonstrate that it is acutely energy intensive or has a distinct energy profile and instead require the applicant to address whether its “energy profile” provides a basis for approval of an application.
Proposed Rule 4901:1-38-03(A)(2)(d) appears to impose a significant new cost on an applicant seeking an economic development arrangement.  Under the sub-division, the applicant must provide evidence that the economic impact of the customer’s project on the region will be significant.  Typically, the cost of an economic impact study is several thousand dollars.  For smaller customers, this new requirement may operate as a barrier to filing an application.  Because the rule should not operate as a barrier to an appropriate reasonable arrangement, this sub-division should be revised in such a way as to have the applicant demonstrate, through a means that is appropriate for that applicant, that the reasonable arrangement will have a positive economic effect.
In another new addition to the rule, Rule 4901:1-38-03(A)(2)(f), the applicant must provide information demonstrating that charges paid to the utility cover all incremental costs of service and contribute to the payment of fixed costs.  Again, the rule fails to define the incremental and fixed costs that are to be considered.  More importantly, the cost information is not held by the applicant-customer.  As a result, the rule imposes a requirement that may be out-of-reach to a mercantile customer filing without utility support under R.C. 4905.31 and should not be mandated.
Rule 4901:1-38-03(B): Economic Development Arrangement for Retention of an Existing Customer

The Staff has proposed to amend Rule 4901:1-38-03(B)(2) to incorporate additional filing requirements for an application seeking an economic development arrangement for the retention of an existing customer.  In this division, the proposed rule would incorporate the same factors that are proposed for an application designed to support new investment.  Because the rule adopts similar requirements to those found in proposed Rule 4901:1-38-03(A)(2), Rule 4901:1-38-03(B)(2) suffers from the same definitional and informational problems.
Additionally, the proposed changes contain a logical problem.  The rule is directed at retention of an existing customer.  Although the problem being addressed is retention, the modifications proposed by the Staff mirror the requirements for the review of an application related to a new customer or new investment by an existing customer, including requirements for new investment.  If the customer’s decision has been reduced to whether it will stay in business or move, requiring a commitment to new investment will signal that Ohio is not open to retaining this customer and the jobs that customer provides.  Accordingly, the proposed rule should be revised to remove the provisions requiring commitments to new investment or support of a new industry.
Conclusion
Generally, the existing rules applicable to reasonable arrangements have accomplished the purposes for which they are designed.  While the Staff is now seeking to codify the policy position it has recently advanced in several cases involving reasonable arrangements, that codification needs additional refinement so that the filing requirements are better scoped to the problems being addressed.
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