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I.
INTRODUCTION
The Public Utilities Commission of Ohio (“PUCO” or “Commission”) is considering an Application by The Ohio Bell Telephone Company d/b/a AT&T Ohio (“AT&T Ohio” or “Company”) that would allow AT&T Ohio to increase the rates it charges customers for basic service in 16 exchanges.
  The Application is the first basic service alternative regulation (“alt. reg.”) application to propose a company-specific competitive test, rather than one of the four tests set forth in the PUCO’s rules.

Under the PUCO’s rules, granting the Application would allow the Company to increase its monthly residential basic service rate by up to $1.25 and its monthly basic Caller ID rate by up to 50 cents every year,
 in these 16 AT&T Ohio exchanges.  AT&T Ohio’s basic service rate is $14.25 per month and its basic Caller ID rate is $6 per month.  Thus, AT&T Ohio seeks the opportunity to increase the basic service rate for consumers in those exchanges by 8.8% and the basic Caller ID rate by 8.3%, in the first year alone.  

On October 27, 2009, AT&T Ohio filed a motion to amend and supplement the Application (“Motion”), and a supplement to the Application (“Supplement”).  According to the Company, the Supplement “update[s] certain data included with its application to reflect more recently available data.”
  The Supplement includes “a duplicate copy of the line loss statistics that were filed in this case on October 8, 2009,”
 as well as updated Exchange Summary Sheets for each exchange and additional carrier information “for exchanges where a new provider has been added to the Exchange Summary Sheet….”
  AT&T Ohio also docketed additional residential access line data on November 12, 2009.

The Office of the Ohio Consumers’ Counsel (“OCC”), an intervenor in this case on behalf of AT&T Ohio’s residential customers,
 submits comments on the Supplement and the November 12 data.  Neither filing is relevant to the issue of whether AT&T Ohio meets its proposed “competitive test.”  The filings, however, do help to show that AT&T Ohio’s proposed test does not meet the statutory criteria for basic service alt. reg.

II.
THE DATA IN THE SUPPLEMENT SHOW THAT AT&T OHIO’S PROPOSED TEST DOES NOT MEET THE STATUTORY REQUIREMENTS FOR BASIC SERVICE ALTERNATIVE REGULATION.
Under many circumstances, OCC would argue that the Supplement, which involves new line loss data and modified carrier information, would constitute a material modification of the Application, and thus would require additional time for scrutiny under Ohio Adm. Code 4901:1-4-9(J).  AT&T Ohio, however, did not ask that its Application be considered under a competitive test that takes into consideration residential access line losses or the presence of a significant number of alternative providers.  Instead, the Company presented its own “competitive test,” under which an ILEC would be granted basic service alt. reg. if:

1) The applicant demonstrates that, in the aggregate, 75% of its telephone exchange areas have attained prior Commission approval for basic service alt. reg. using any of the Commission’s four competitive market tests; and

2) The applicant demonstrates that, in the aggregate, 90% of its residential access lines are in telephone exchange areas that have attained prior Commission approval for basic service alt. reg. using any of the Commission’s four competitive market tests; and

3) The applicant demonstrates the presence of at least two unaffiliated facilities-based alternative providers (including, but not limited to, facilities-based CLECs, wireless, and VoIP providers) serving the residential market in each requested telephone exchange area.

Thus, the line loss data and the additional provider information – especially as it relates to resellers
 – are irrelevant to AT&T Ohio’s test.  The test conceived by AT&T Ohio does not require a line loss showing, and the carrier information provided by the Company has no effect on the threshold number of facilities-based carriers for any exchange.

But as OCC noted in its Opposition, filed on August 21, 2009, the real issue in this case is not whether AT&T Ohio meets the “competitive test” that it has proffered.  Instead, the real issue is whether the test contrived by AT&T Ohio makes the showing required by Ohio law for basic service alt. reg., i.e., that AT&T Ohio’s basic service is subject to competition or that customers have reasonably available alternatives to AT&T Ohio’s basic service, and that there are no barriers to entry.  OCC’s Opposition and the accompanying affidavit of Dr. Trevor Roycroft showed that AT&T Ohio’s test does not meet the statutory requirements.  The Supplement does not refute OCC’s showing.

To the contrary, the Supplement supports some of OCC’s arguments.  OCC noted that the Application showed that AT&T Ohio gained residential access lines in five exchanges from 2002 until April 30, 2009, and thus any competitive alternatives in those exchanges are not attractive to customers.
  The Supplement shows that AT&T Ohio has continued to gain residential access lines in two of the exchanges: Arabia, which went from 1,273 AT&T Ohio residential lines on April 30 to 1,284 on September 30; and Corning, which went from 729 AT&T Ohio residential lines on April 30 to 737 on September 30.
  Although AT&T Ohio had decreases in residential lines in the New Matamoras and Newport exchanges from April 30 to September 30,
 AT&T Ohio nevertheless has gained residential access lines in those exchanges since 2002.

The fifth exchange, Sugar Tree Ridge, swung from a 1.11% gain in residential access lines by AT&T Ohio as of April 30, to a 1.29% loss as of September 30.
  On the other hand, the Supplement shows a modest increase in AT&T Ohio residential access lines in the Murray City exchange from April 30 to September 30,
 where in the original Application AT&T Ohio had shown a loss of less than 10% of its access lines.  The continued low access line losses detailed in the Supplement shows that customers in most of the 16 exchanges do not view the other providers’ options to be substitutes for or functional equivalents to AT&T Ohio’s basic service.  Thus, consumers in the exchanges do not have competition for or reasonably alternatives to AT&T Ohio’s basic service.

In addition, the Supplement’s Exchange Summary Sheets show that competitors have only 3.65% to 12.33% of the identifiable wirelines in the 16 exchanges.  This means that AT&T Ohio still controls 87.67% to 96.35% of the identifiable wirelines in the exchanges.  Further, as the Appendix to these Comments shows, competitors’ share of identifiable wirelines decreased in each of the exchanges except Sedalia (which nonetheless has the smallest percentage of identifiable competitive wirelines) between April 30 and September 30.  This means that the Company’s market power in at least 15 of the exchanges may be even greater than Dr. Roycroft estimated.
  Granting basic service alt. reg. in those exchanges would not be in the public interest. 

OCC also disputes AT&T Ohio’s assertion that the data shows a number of “Proven Facilities Based Carriers” in the exchanges.
  In fact, as with the Application,
 a review of the Exchange Summary Sheets in the Supplement shows that several carriers named by the Company are not facilities based or do not have a presence in some exchanges.  The Supplement does not show that VarTec is a facilities-based provider in the Arabia exchange.  In addition, the following carriers should be removed from consideration as facilities-based alternative providers in some exchanges because they have neither White Page listings nor ported numbers in those exchanges: ACN Communications in Murray City, Newport, and Sugar Grove; Closecall America in Clarington; Cavalier/Talk America in Corning; Sage Telecom in Sedalia; and Sprint Communications in Sedalia and Sugar Tree Ridge.  

Sprint Communications should also be removed from the Sugar Tree Ridge exchange because Sprint itself does not offer residential service and AT&T Ohio does not claim that Sprint is acting on behalf of any other carrier, as has been the situation in previous basic service alt. reg. cases.
  Also, Preferred Long Distance should not be considered a facilities-based alternative provider of residential service in the Clarington exchange.  Preferred’s tariff on file at the Commission has no residential basic service and its annual report to the PUCO states that it provides business service only.  
After these carriers, and the pure resellers named in the Supplement,
 are eliminated from consideration, the inequity in AT&T Ohio’s proposed test is clear.  The PUCO’s easiest competitive test for basic service alt. reg. – Test 4
 – requires an ILEC to show that there are five facilities-based carriers serving residential customers in an exchange and that the ILEC has lost 15% of its residential access lines in the exchange since 2002.  The Ohio Supreme Court upheld this test, and the PUCO’s other competitive tests, as consistent with the statute.
  

AT&T Ohio’s proposed test, however, would allow the Company to increase basic service rates for customers based on a much weaker showing than the Commission has required.  Based on data in the Supplement, residential customers in at least the Aberdeen, Arabia, Corning, Duffy, Murray City, New Holland, New Matamoras, Newport, Sedalia, Somerton, Sugar Tree Ridge and Woodsfield exchanges would be subject to basic service rate increases, even though there are fewer facilities-based providers in the exchange or the Company has lost fewer access lines (and, in some cases, gained access lines), or both, than the Commission has required.
  

In the basic service alt. reg. rulemaking, the PUCO rightly determined that the relevant “market” for basic service alt. reg. purposes should be the exchange area.
  By considering the previous grant of basic service alt. reg. in other exchanges, AT&T Ohio’s proposed test would unlawfully expand the market.  The PUCO should remain focused on the customer choices available within each exchange, and whether customers view those choices to be substitutes or functional equivalents to AT&T Ohio’s service.

Another immaterial statement in the Supplement is AT&T Ohio’s claim that it now meets the line loss and alternative provider criteria of Test 4 in the Bowersville, Clarington, Gnadenhutten and Sugar Grove exchanges.
  The Company, however, does not have pending an application (either in original or amended form) for these four exchanges to be considered under Test 4.  Unless the Company files an application for these exchanges to be considered under Test 4, the Commission should ignore the Company’s assertions about Test 4, as they have no relevance to this proceeding.

If AT&T Ohio seeks application of Test 4 to the exchanges in the pending Application, this would constitute a material modification of the Application.  The Commission should then, pursuant to Ohio Adm. Code 4901:1-4-9(J), provide a new timeframe for discovery and the filing of an opposition to the application of Test 4 to these exchanges.
  Because, in its Application, AT&T Ohio did not assert that Test 4 applied to any of the exchanges, OCC did not analyze any of the exchanges under Test 4.
  If some exchanges are to be scrutinized under Test 4, fundamental fairness would require that OCC be provided an opportunity to conduct such an analysis.

III.
IN FILING THE NOVEMBER 12 DATA, AT&T OHIO IS ATTEMPTING TO RELITIGATE ARGUMENTS THE COMMISSION REJECTED IN THE BASIC SERVICE ALTERNATIVE REGULATION RULEMAKING.
On November 12, 2009, AT&T Ohio docketed data purporting to show the residential access line count in each of the 16 exchanges for each year from 1997 through September 30, 2009.  In its cover letter with the data, however, the Company acknowledged that its proposed “competitive test” does not have a line loss prong.  

The reason AT&T Ohio gave for submitting the information is: “To the extent that Staff intends to review the application with the prescribed tests as benchmarks, AT&T Ohio encourages Staff to review AT&T Ohio’s application for rehearing in the rules proceeding (Case No. 05-1305-TP-ORD), wherein AT&T Ohio questioned the use of 2002 as a base year, especially as it pertained to AT&T Ohio.”
  AT&T Ohio, thus, is trying to relitigate a position the Company lost in the rulemaking.  The Company should not be allowed to resurrect an argument it lost three years ago in the rulemaking.  And the Company should not be allowed to, in essence, pursue what is in reality an out-of-time application for rehearing on the PUCO’s decision denying the Company’s application for rehearing three years ago.

It is also difficult to discern what year AT&T Ohio would like to have the PUCO use as a benchmark in analyzing the data (for whatever purpose).  At one point, AT&T Ohio seems to want “2001 as a starting point….”
  But AT&T Ohio also apparently wants a comparison of residential line counts “in the peak year in each exchange (occurring between 1999 and 2001), with the line count in the lowest subsequent year….”
  This would only create a best case scenario for the Company to be granted basic service alt. reg., but without considering the criteria required by the statute.  The PUCO should not go through the gyrations that AT&T Ohio suggests.    

Nevertheless, examination of the data shows that neither benchmark is appropriate.  In the 16 exchanges, AT&T Ohio did not “face[] far more competition, and face[] it far earlier than other Ohio ILECs.”
  According to the data filed by AT&T Ohio, the Company steadily gained access lines in each exchange from 1997 through 2001.  Thus, competition in these exchanges was nonexistent until at least 2002.  Further, the sudden loss of access lines in 2003 is likely attributable to the availability of AT&T Ohio’s own DSL service; the Company stated that “DSL service was not available in any of the sixteen exchanges until 2003 at the earliest.”
  Thus, instead of losing access lines to competitors, AT&T Ohio more likely lost residential access lines to its own DSL service.
  This highlights the need for a hearing in this proceeding, to examine competition in the 16 exchanges.

IV.
CONCLUSION
The Supplement and the November 12 data do not address the true issue in this case, i.e., whether the “competitive test” contrived by AT&T Ohio meets the statutory requirements for basic service alt. reg.  The Supplement does nothing to further AT&T Ohio’s case.  Rather, the information shows that consumers in most of the exchanges continue to reject the other carriers’ offerings.  The PUCO should not rely on the Supplement or the November 12 data without allowing for the full scrutiny of a hearing.  
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APPENDIX
Comparison of Identifiable Competitive Wirelines DATA
	Exchange
	Percentage of Identifiable Competitive Wirelines 
	Change 
	AT&T Ohio’s 

Share of Identifiable Wirelines on 9/30/2009

	
	On 4/30/2009
	On 9/30/2009
	
	

	Aberdeen
	4.86%
	3.79%
	(1.07%)
	96.21%

	Arabia
	9.72%
	9.07%
	(0.65%)
	90.93%

	Bowersville
	5.54%
	4.27%
	(1.27%)
	95.73%

	Clarington
	10.66%
	10.53%
	(0.13%)
	89.47%

	Corning
	7.72%
	7.41%
	(0.31%)
	92.59%

	Duffy
	5.54%
	5.33%
	(0.21%)
	94.67%

	Gnadenhutten
	6.26%
	5.71%
	(0.55%)
	94.29%

	Murray City
	14.41%
	12.33%
	(2.08%)
	87.67%

	New Holland
	6.13%
	5.30%
	(0.83%)
	94.70%

	New Matamoras
	9.86%
	9.57%
	(0.29%)
	90.43%

	Newport
	5.97%
	5.35%
	(0.62%)
	94.65%

	Sedalia
	3.18%
	3.65%
	0.47%
	96.35%

	Somerton
	9.76%
	8.33%
	(1.43%)
	91.67%

	Sugar Grove
	6.48%
	5.91%
	(0.57%)
	94.09%

	Sugar Tree Ridge
	7.12%
	6.14%
	(0.98%)
	93.86%

	Woodsfield
	9.93%
	8.93%
	(1.00%)
	91.07%


Sources: Exchange Summary Sheets in the Application and the Supplement
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� Aberdeen, Arabia, Bowersville, Clarington, Corning, Duffy, Gnadenhutten, Murray City, New Holland, New Matamoras, Newport, Sedalia, Somerton, Sugar Grove, Sugar Tree Ridge and Woodsfield.  See Application (June 12, 2009), Exhibit 2.


� Ohio Adm. Code 4901:1-4-10(C)(1)-(4). 


� Ohio Adm. Code 4901:1-4-11(A). 


� Motion at 1.


� Supplement at 1.


� Id. at 2.


� OCC’s Motion to Intervene was granted by Entry issued on July 8, 2009 (at 2).


� See Application, Memorandum in Support at 6.  The term “CLECs” refers to competitive local exchange providers; the term “VoIP” refers to Voice over Internet Protocol service.


� The Company withdrew Budget Phone – a reseller – from the Aberdeen, Murray City and Woodsfield exchanges, but added the reseller in the New Holland, Newport and Somerton exchanges.


� Opposition at 24.


� See Supplement, chart labeled AT&T Ohio Line Loss Since December 2002.


� New Matamoras went from 951 AT&T residential lines on April 30 to 945 lines on September 30; Newport went from 976 AT&T Ohio residential lines on April 30 to 973 lines on September 30.  Id.


� Id.


� Id.


� Id.


� See Opposition, Roycroft Affidavit at 18-23.


� See Supplement, chart labeled AT&T Ohio Line Loss Since December 2002, fifth column heading.


� See Opposition at 21.


� See, e.g., In the Matter of the Application of United Telephone Company d/b/a Embarq for Approval of an Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services Pursuant to Chapter 4901:1-4, Ohio Administrative Code, Case No. 08-1041-TP-BLS, Finding and Order (December 17, 2008) at 12-13.


� Budget Phone in New Holland, Newport and Somerton; dPi Teleconnect in Clarington and New Matamoras; Easton Telecom Services in Woodsfield; Nexus Communications in Corning, Sugar Grove and Woodsfield; and PNG Telecom in Clarington and Woodsfield.


� Ohio Adm. Code 4901:1-4-10(C)(4).


� Ohio Consumers’ Counsel v. Pub. Util. Comm., 117 Ohio St.3d 301, 2008-Ohio-861; Ohio Consumers’ Counsel v. Pub. Util. Comm., 117 Ohio St.3d 289, 2008-Ohio-860.


� As discussed below, AT&T Ohio now claims that the Bowersville, Clarington, Gnadenhutten and Sugar Grove exchanges would meet Test 4.  OCC does not concede this issue.


� 05-1305-TP-ORD, Opinion and Order (March 7, 2006) at 18-19.


� Supplement at 1.


� See In the Matter of the Application of United Telephone Company of Ohio d/b/a Embarq for Approval of an Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services Pursuant to Chapter 4901:1-4, Ohio Administrative Code, Case No. 07-760-TP-BLS, Entry (September 27, 2007) at 4.


� While noting that it would be surprising if AT&T Ohio failed to meet its own contrived test (Opposition at 3), OCC did not concede that the Application showed that there are enough facilities-based providers in any of the 16 exchanges to meet any of the Commission’s competitive tests.  


� Additional information (November 12, 2009) (“November 12 data”), cover letter at 1.


� In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East Ohio for Authority to Increase Rates for its Gas Distribution Service, Case No. 07-829-GA-AIR, et al, Entry (July 29, 2009) at 4-5 (where the PUCO ruled that it would not consider a position that could have been presented earlier in an application for rehearing and within the statutory timeline for filing an application for rehearing).


� November 12 data, cover letter at 2.


� Id.


� Id. at 1.


� Id. at 2.


� See 05-1305-TP-ORD, Entry on Rehearing (May 3, 2006) at 13.
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