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THE TOLEDO EDISON COMPANY’S
mEMORANDUM IN OPPOSITION TO PILKINGTON nORTH AMERICA, iNC.’S mOTION FOR RELIEF UNDER CIVIL RULE 60(B)


Complainant Pilkington North America, Inc. (“Pilkington”) made a deliberate choice over two and a half years ago when it elected not to appeal an order issued by the Commission in the above-captioned matter finding that special contracts between The Toledo Edison Company (“Toledo Edison”) and six customers, including Pilkington, terminated as of February, 2008 (the “Order”).  Since 2009, Pilkington has watched from the sidelines as its co-parties in the consolidated action successfully appealed the Order to the Ohio Supreme Court, and obtained a ruling entitling them to recover the difference between the special contract rate and the rates paid between February and December of 2008.  Now that hindsight indicates to Pilkington that its choice against participating in the appeal was wrong, Pilkington seeks to reap the benefits of its co-parties’ efforts by asking the Commission to vacate the Order as it applies to Pilkington.  But for the reasons stated below the Commission lacks the power to grant Pilkington’s request and, even if it did, Pilkington is not entitled to such relief.
I. BACKGROUND
In 2009, Pilkington, Worthington Industries, the Calphalon Corporation, Kraft Foods Global, Inc., Brush Welman, Inc. and Martin Marietta Magnesia Specialties, LLC (collectively, the “Complainants”) filed separate complaints with the Commission challenging Toledo Edison’s termination of its special contracts with each of the Complainants in February of 2008.  After consolidating the six separate actions, the Commission issued its Order on February 19, 2009, finding that the special contracts did in fact terminate as of February 2008.  The Complainants filed an application for rehearing pursuant to R.C. § 4903.10 on March 20, 2009, which the Commission denied on April 15, 2009.
On June 12, 2009, each of the Complainants except for Pilkington filed a notice of appeal from the Order with the Ohio Supreme Court pursuant to R.C. § 4903.13.  By its own admission, Pilkington consciously chose not to join in or participate at any stage of the appeal.  See Motion at 5.  Pilkington also yielded all escrowed amounts to Toledo Edison, since the Order was final as to Pilkington.  Id.  On August 25, 2011, the Ohio Supreme Court reversed the Order, holding that the special contracts in fact terminated in December, rather than February of 2008. See Martin Marietta Magnesia Specialties, L.L.C. v. Public Utilities Commission of Ohio, 129 Ohio St.3d 485 (2011).  The decision thus entitled the five appealing Complainants to funds representing the difference between the special contract rates and the actual rates paid to Toledo Edison during the months between February and December of 2008. 
II. LAW AND ARGUMENT

A. Pursuant to Both the Ohio Rules of Civil Procedure and Ohio Revised Code, the Commission Lacks Authority to Grant Pilkington Relief from the Order.
The Commission lacks authority under both the Ohio Rules of Civil Procedure and Chapter 4903 of the Ohio Revised Code to grant the Motion.

By their very terms, the Ohio Rules of Civil Procedure apply only to courts.  Civ. R. 1(A).  Ohio Civ. R. 60(B), therefore, has no application in the context of an administrative decision.  Yoder v. Ohio State Bd. of Edn., 40 Ohio App.3d 111, 112 (1988), citing Civ. R. 1(A).  Accordingly administrative agencies lack jurisdiction to grant requests for relief pursuant to Ohio Civ. R. 60(B).  See  Midwest Enterprises v. Cuyahoga County Bd. of Revision,  8th Dist. Nos. 67203, 67565, 1995 WL 32873, *1 (because Rules of Civil Procedure apply only to courts, Board of Tax Appeals properly dismissed Rule 60(B) motion for lack of jurisdiction).  As such, the Commission lacks jurisdiction under Ohio Civ. R. 60(B) to consider Pilkington’s Motion.
Similarly, no provision of Chapter 4903 of the Ohio Revised Code grants the Commission authority to vacate an order after the time for filing an appeal has expired.  See City of Toledo v. Pub. Util. Comm.,  135 Ohio St. 57, 59 (1939) (“the Public Utilities Commission has only such authority as the statute creating it has conferred”); Hal Artz Lincoln-Mercury, Inc. v. Ford Motor Co., Lincoln-Mercury Div., 29 Ohio St.3d 20 (1986), syll. para. 3 (in the absence of contrary statutory authority, administrative agencies lose authority to reconsider their decisions after the filing of an appeal or expiration of time for appeal).  Rather, relief from an order of the Commission is available only through an application for rehearing pursuant to R.C. § 4903.10, or by filing a notice of appeal with the Ohio Supreme Court within 60 days of the denial of an application for rehearing.  R.C. §§ 4903.11-4903.13.  Because Pilkington failed to file a notice of appeal within the requisite time frame, any authority the Commission had to reconsider the Order as applied to Pilkington expired in June of 2009.  Pilkington’s failure to take advantage of the remedies available to it prior to that time does not magically re-vest the Commission with authority to grant relief based on a subsequent judicial decision in favor of other parties.  In the absence of express statutory authorization to do so, the Commission cannot vacate the Order over two and a half years after its issuance.  
Because the Commission lacks jurisdiction to modify the Order as to Pilkington, the Commission should deny the Motion.
B. Alternatively, Pilkington is Not Entitled to Relief Pursuant to Ohio Civ. R. 60(B) Because It Chose Not to Appeal the Order.
Even if the Commission had authority to grant the relief Pilkington seeks in its Motion, Pilkington’s failure to appeal the Order to the Ohio Supreme Court precludes it from obtaining relief under any of the grounds listed in Ohio Civ. R. 60(B).

It is well-established that where less than all co-parties successfully appeal an adverse judgment, a reversal as to the appealing parties does not entitle the non-appealing parties to relief under Rule 60(B).  See, e.g., Ackermann v. United States, 340 U.S. 193, 198 (1950); Annat v. Beard,  277 F.2d 554, 559 (5th Cir. 1960).  See also National Ass’n of Broadcasters v. F.C.C., 554 F.2d 1118, 1124, (D.C. Cir. 1976) (“it is the generally accepted rule in civil cases that where less than all of the several co-parties appeal from an adverse judgment, a reversal as to the parties appealing does not necessitate or justify a reversal as to the parties not appealing”); Wigton v. Lavender, 9 Ohio St.3d 40, 43 (1984) (Under Ohio law, when less than all co-parties successfully appeal an adverse judgment, the adverse judgment nevertheless remains the “law of the case” as to the co-party that did not appeal).  Ohio courts have consistently held that a party may not use a Rule 60(B) motion as a substitute for an appeal.  See, e.g., Doe v. Trumbull Cty. Children Servs. Bd., 28 Ohio St.3d 128 (1986), syll. para. 2.  To grant Rule 60(B) relief to a party that consciously chose not to appeal an adverse judgment based on a successful appeal by its co-party “would encourage future litigants in multi-party litigation to sit back and wait for other parties to work on an appeal.”  Winterthur Intern. America Ins. Co. v. Garamendi, Case Nos. Civ.S000779WBSJFM, et al., 2005 WL 3440266, *2 (E.D. Cal. December 14, 2005). 

1. Pilkington is Not Entitled to Relief Under Ohio Civ. R. 60(B)(4).
Pilkington asserts that it is entitled to relief under Rule 60(B)(4) because “it is inequitable for Pilkington to remain subject to findings . . . reversed by the Ohio Supreme Court.”  See Motion at 8.  Yet Pilkington’s argument ignores the plain language of Ohio Civ. R. 60(B)(4). Relief under Rule 60(B)(4) is available only when a decision upon which the challenged judgment was based – as opposed to the challenged judgment itself – has been overturned.  See Cal. Med. Ass’n v. Shalala, 207 F.3d 575, 577-78 (9th Cir. 2000) (interpreting Fed. R. Civ. P. 60(b)(5)).
  Because the Order was not based on a prior judgment that has been reversed, Pilkington is not entitled to relief under Ohio Civ. R. 60(B)(4).
  
A subsequent reversal of the challenged judgment obtained by another party is an insufficient basis for granting Ohio Civ. R. 60(B)(4) relief to a party that chose not to appeal the judgment from the outset.  See Winterthur, 2005 WL 3440266.  In Winterthur, a plaintiff that had failed to appeal an order denying an award of attorney fees sought relief under Fed. R. Civ. P. 60(b)(5) following a co-plaintiff’s successful appeal of that order.  The court, however, held that relief was not available under Rule 60(b)(5) and expressly rejected the argument that “a non-appealing party may be relieved from a judgment or order if a co-party in the same proceeding appeals and obtains a reversal of a simultaneous adverse judgment.”  Id. at *2. 
Pilkington does not claim that a prior decision upon which the Order was based has been reversed; rather, like the non-appealing plaintiff in Winterthur, Pilkington claims that reversal of the Order itself entitles Pilkington to relief under Ohio Civ. R.  60(B)(4).  Yet this “interpretation of [the rule] contradicts the plain language of the rule and conflicts with other legal principles.” Winterthur, 2005 WL 3440266 at *2.  See also In re Fine Paper Antitrust Litig., 840 F.2d 188, 194-95 (3d Cir.1988) (holding that, in a multi-party action where some of the parties appealed and others did not, the first five of the six grounds for a Rule 60(b) motion do not apply).  Therefore, relief under Ohio Civ. R. 60(B)(4) is not warranted.
2. Pilkington is Not Entitled to Relief Under Ohio Civ. R. 60(B)(5).
Pilkington also erroneously contends that it is entitled to relief under Ohio Civ. R. 60(B)(5) because “it would be unjust and unlawful not to return to Pilkington the escrowed funds returned to the other Complainants but not to Pilkington.”  Motion at 8.  Although the catchall provision of Ohio Civ. R. 60(B) does allow courts to grant relief in “extraordinary circumstances,” “the failure of a party to appeal does not equate to an extraordinary circumstance justifying relief merely because the judgment is erroneous or the law has changed.”  Reitz v. U.S.,  37 Fed.Cl. 330, 333 (Fed. Cl. 1997).
The U.S. Supreme Court illustrated this very point in Ackerman v. United States, 340 U.S. 193 (1950), where it upheld the district court’s denial of a motion for relief pursuant to Fed. R. Civ. P. 60(b)(6).
  In that case, the district court had consolidated three separate actions and issued a judgment canceling all three defendants’ certificates of naturalization on grounds of fraud.  Only one of the three defendants appealed the court’s judgment, while the remaining defendants chose not to appeal.  Following a reversal of the district court’s judgment as to the appealing defendant, the non-appealing defendants sought relief pursuant to Fed. R. Civ. P. 60(b)(6).  Importantly, the non-appealing defendants based their claim for relief solely on the reversal of the district court’s decision as to the appealing defendant.  In upholding the district court’s denial of the Rule 60(b)(6) motion, the Court observed that where a party “has made a conscious choice not to appeal,” he “cannot be relieved of such a choice because hindsight seems to indicate to him that his decision not to appeal was probably wrong.”  Ackermann, 340 U.S. at 198.  As the Court reasoned, [t]here must be an end to litigation someday, and free, calculated, deliberate choices are not to be relieved from.”  Id.
Like the two defendants who chose not to appeal the district court’s decision in Ackerman, Pilkington made a conscious choice not to partake in the appeal of this matter to the Ohio Supreme Court.  See Motion at 5.  That Pilkington “actively participated” in the proceedings before the Commission does not change this, nor does the fact that Pilkington’s contract with Toledo Edison contained the same language as the special contracts between Toledo Edison and the other Complainants.  See id. at 1, 5.  As in Ackerman, Pilkington’s relationship to the other Complainants stems solely from the consolidation of separately-filed actions.  Pilkington’s interests are not, therefore so “interrelated” with those of the appealing Complainants to justify granting it relief under Ohio Civ. R. 60(B)’s catch-all provision. See Ackerman, 340 U.S. at 198. See also Winterthur, 2005 WL 3440266 at *2 (despite rule permitting Rule 60(b) relief to non-appealing parties whose interests are closely intertwined with those of the appealing parties, parties whose shared interest stems only from consolidation of separately filed actions are not so closely intertwined to warrant relief).  Pilkington, therefore, is not entitled to “windfall benefits resulting from appellate reversal procured by other independent parties.”  Federated Dep’t Stores v. Moitie, 452 U.S. 394, 400 (1981).  Accordingly, Pilkington is not entitled to relief under Ohio Civ. R. 60(B)(5).
III. CONCLUSION
For the foregoing reasons, Toledo Edison respectfully requests that the Commission deny Pilkington’s request for relief from the Order pursuant to Rule 60(B).
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� Fed. R. Civ. P. 60(b)(5) is the federal equivalent of Ohio Civ. R. 60(B)(4).


� To the extent Pilkington is seeking relief pursuant to the “it is no longer equitable that the judgment should have prospective application” clause in Ohio Civ. R. 60(B)(4), Pilkington has failed to explain how relieving it of the prospective application of the Order would have any meaning.  The Order resolved the dispute between the parties, and the escrow agreement entered into between Pilkington and Toledo Edison was closed out in 2009.  The Order has no “prospective application” that could be considered “inequitable.”


� Fed. R. Civ. P. 60(b)(6) is the federal equivalent of Ohio Civ. R. 60(B)(5).
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