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At the hearing last Friday two of AEP’s supporters (for its re-monopolization of power plants at Ohioans’ expense) initiated a misguided effort to exclude relevant and compelling testimony submitted by the OCC. Moving to prevent OSU Professor Noah Dormady from testifying for OCC and the 1.3 million consumers that OCC represents, the Natural Resources Defense Council (“NRDC”), through attorney Robert Dove, and Ohio Partners for Affordable Energy (“OPAE”), through attorney Chris Allwein (both attorneys with the law firm of Kegler Brown Hill & Ritter) made an outlandish accusation that OCC’s witness, Professor Dormady, had violated state ethics. For starters, the PUCO lacks any jurisdiction to entertain such an argument that under state law belongs at the Ohio Ethics Commission. And there is no basis for preventing Professor Dormady from testifying for OCC on behalf of Ohio consumers. 
The Professor’s testimony for the Ohio Consumers’ Counsel (“OCC”) describes how there is bias in AEP’s survey for researching customer attitudes on renewable energy. Despite the Professor stating on the first page of his publicly filed testimony that “I am employed by The Ohio State University,” NRDC attorney Dove asserted that the Professor should be considered an OCC employee under the Ohio ethics law:  “He is testifying in a capacity as an employee of Consumers’ Counsel which – while seeking a position as a Commissioner at the PUCO. He has been granted an interview and, under the Ohio Ethics Commission, this is a conflict of interest.” Tr. VIII at 2276 (Jan. 25, 2019). Mr. Dove then added another unsupported count for NRDC’s motion, that the Professor’s testimony should be excluded as “prejudicial, if he were to be appointed as a Commissioner….”  Tr. VIII at 2276-77. Mr. Allwein informed the PUCO of OPAE’s support for NRDC’s motion. Tr. VIII at 2282.
Other than citing to the general statute for the Ohio Ethics Commission, NRDC showed up at hearing with no specific precedent for its misplaced allegation impugning this OSU Professor’s integrity.  The most NRDC attorney Dove could offer is that “I have several ethics’ opinions that I’m happy to e-mail out if you would like[footnoteRef:2].” Tr. VIII at 2278. Mr. Dove’s law firm colleague Mr. Allwein, on behalf of OPAE, similarly did not offer any precedent for supporting NRDC’s extraordinary allegation that The Ohio State University Professor is in violation of Ohio ethics law and his testimony thus should be excluded. Transcript VIII at 2276-2277.  [2:  Mr. Dove though did not make good on his offer, and parties were not provided the ethics opinions to support his arguments.  Those opinions were only made known through the 4:15 p.m. Monday filing of the Joint Motion.  ] 

OCC Attorney Healey responded orally to the allegations of NRDC and OPAE.  Tr. VIII at 2278-2281.  As part of the response, OCC’s Attorneys advised that OCC had in fact contacted the Ethics Commission along with Professor Dormady. The Ohio Ethics Commission provided information and guidance[footnoteRef:3] to OCC and Professor Dormady, and based on this information and guidance, there is no basis to conclude that Professor Dormady has any conflict of interest. Id.  [3:  OCC in fact provided to NRDC Counsel copies of the advisory opinions that the Ohio Ethics Commission directed OCC to on Thursday, the day prior to Mr. Dove’s oral motion.  OCC has not requested a formal opinion from the Ethics Commission but understands a formal advisory opinion on the matter will take around three weeks at a minimum.  ] 

The Attorney Examiners then allowed NRDC and OPAE to file their arguments in writing by yesterday, and allowed others including OCC until noon today to respond.  This filing is OCC’s response.
OCC, in representing 1.3 million residential customers of AEP Ohio, engaged outside expert witnesses to support its legal arguments (similar to how the PUCO engages outside consultants for audits and other matters).  In particular, OCC’s outside expert witnesses filed testimony challenging the AEP survey, asserting that the survey results do not establish need and cannot be relied upon because of the survey’s significant flaws.  OCC filed the testimony of two witnesses assessing the survey:  Drs. Lesser and Dormady. Two parties supporting AEP’s renewable projects, Natural Resources Defense Council (“NRDC”) and Ohio Partners for Affordable Energy (“movants”), have now jointly moved to exclude the testimony of Professor Dormady.  
NRDC and OPAE may not like what Professor Dormady has to say about AEP’s proposal.[footnoteRef:4] But there is no law, rule, statute, or precedent (PUCO or court) that supports the exclusion of Professor Dormady’s relevant, compelling expert testimony.  Contrary to Movants’ assertions otherwise, the Ohio ethics laws do not prohibit Professor Dormady from testifying in this case.  Under the nine-point test set forth in Gillum v. Industrial Commission of Ohio,[footnoteRef:5] Professor Dormady is not an OCC employee, but is an independent contractor.  Independent contractors of state agencies are not subject to Ohio’s ethics laws.[footnoteRef:6] And Professor Dormady’s independent, short-term arrangement with OCC to perform specific tasks, including analyzing the surveys and presenting testimony, did not vest him with sovereign authority that would transform him into a public official or employee of the state.  [4:  It is interesting timing that NRDC and OPAE are publicly accusing OCC’s witness, Professor Dormady, on this issue, just as the PUCO nominating council is considering applicants including Professor Dormady for nomination as the next PUCO Commissioner. ]  [5:  141 Ohio St. 373 (1943).]  [6:  See Ohio Ethics Commission Advisory Opinion No. 75-012 at 3 (“The Ohio Ethics Commission has determined that independent contractors of public agencies are not included in that class of persons described by the phrase ‘employed by’ as used in Section 102.04 of the Revised Code.”); Ohio Ethics Commission Advisory Opinion No. 75-016 at 2 (citing Advisory Opinion No. 75-012); Ohio Ethics Commission Advisory Opinion No. 75-028 (citing Advisory Opinion No. 75-012).
] 

Furthermore, Movants will not be prejudiced if Professor Dormady’s testimony is considered by the sitting Commissioners and the Attorney Examiners in this proceeding.  The PUCO Commissioners (and the Attorney Examiners) can properly execute their duty to give Professor Dormady’s testimony the appropriate weight it should be given, even if Professor Dormady is successful in obtaining a seat as a PUCO Commissioner.  
NRDC and OPAE’s  motion to prevent Professor Dormady from testifying should be denied.

[bookmark: _Toc536525677]I.	BACKGROUND
OCC filed the direct testimony of expert witness Professor Noah Dormady in this case on January 2, 2019. Professor Dormady testifies on a single issue: the reliability and accuracy of a survey that Ohio Power Company (“AEP Ohio”) conducted last year regarding customers’ willingness to pay for renewable energy.
Professor Dormady is an expert on customers surveys, and OCC hired his company, Dormady Associates, LLC, in November 2018 as an independent contractor because of Professor Dormady’s unique knowledge in this area. Dr Dormady’s contract is a short-term arrangement under which he is to perform a specific set of tasks, including analyzing AEP’s customer surveys and presenting testimony. As stated on the first page of his testimony, Professor Dormady is an employee of the Ohio State University, where he works as Assistant Professor of Public Policy. He is not now, and has never been, an employee of OCC.
OCC filed the testimony of Professor Dormady on January 2, 2019.  On or around January 17, 2019, Professor Dormady applied for an open position as Commissioner of the PUCO. At the hearing in Case No. 18-501-EL-FOR, on January 26, 2019, OCC called Professor Dormady to testify on behalf of OCC, opposing AEP Ohio’s application in this case. Counsel for NRDC moved to exclude Professor Dormady’s testimony on the grounds that his pending application for the commissioner position created a conflict of interest. OPAE joined in that motion.  
The Attorney Examiners found that Professor Dormady’s cross-examination should be deferred to a later date, and instead, directed parties to brief the issue of NRDC’s motion to exclude Professor Dormady’s testimony. Transcript VIII at 2405. The Attorney Examiners allowed parties seeking to exclude Professor Dormady’s testimony the weekend and a full day (Monday) to file their written motion.  Movants took advantage of the Attorney Examiner’s ruling and near the end of day (4:15 p.m.) NRDC and OPAE filed a joint motion to exclude the testimony of Professor Dormady. No other Parties in these cases saw fit to join that motion or to file a separate motion with these allegations.  Per the Attorney Examiner’s oral ruling on January 25, this memorandum contra was due on (January 30, 2019) at noon less than 24 hours after the filing of the movants’ motion and OCC filed it accordingly.  And the timing for filing a memorandum contra was further affected by the fact that parties like OCC, OMA, and IEU (who would file memorandum contra) were tied up in hearing until the close of business on January 29.[footnoteRef:7] [7:  It should be noted that the Movants’ counsel failed to attend the evidentiary hearing on January 29, 2019, allowing them another day (in addition to Saturday and Sunday) to devote to drafting their motion.  ] 

OCC objects to the NRDC/OPAE motion for the reasons set forth below. The PUCO should deny the motion because there is no legal basis to exclude Professor Dormady’s expert testimony in this case.  Moreover, the PUCO is without jurisdiction to even entertain the Movants’ allegations of conflict of interest under Ohio Ethics Laws.[footnoteRef:8] And the movants’ allegations are strained, to put it mildly.  [8:  This lack of jurisdiction is addressed in OCC’s Interlocutory appeal, filed contemporaneously with this memorandum.  Rather than repeat those arguments here, OCC incorporates those arguments by reference. 
] 


[bookmark: _Toc536525678]II.	RECOMMENDATIONS
[bookmark: _Toc536525679]A.	R.C. 102.03(D) and (E) apply only to someone who is a “public official or employee” of the State of Ohio. Professor Dormady is neither, so NRDC and OPAE are wrong in claiming a violation of R.C. 102.03(D) or (E).
Joint Movants reference on R.C. 102.03(D)and (E) to allege that Professor Dormady’s participation in this case amounts to a violation of Ohio Ethics laws. Joint Memorandum at 4-11.  Joint Movants are wrong.
R.C. 102.03(D) provides: “No public official or employee shall use or authorize the use of the authority or influence of office or employment to secure anything of value or the promise or offer of anything of value that is of such a character as to manifest a substantial and improper influence upon the public official or employee with respect to that person’s duties.”
R.C. 102.03(E) provides: “No public official or employee shall solicit or accept anything of value that is of such a character as to manifest a substantial and improper influence upon the public official or employee with respect to that person’s duties.”
In each case, the law only applies to an individual that is a “public official” or “employee” of the State of Ohio. Professor Dormady is neither, and thus these statutes do not apply to him. 



[bookmark: _Toc536525680]1.	College professors are not “public officials” or “employees” of the State for purposes of Ohio Ethics laws (R.C. 102.03(D) and (E)), so NRDC and OPAE are wrong in claiming that Professor Dormady is an employee of OCC.
Professor Dormady is employed as an Assistant Professor of Public Policy at the Ohio State University.[footnoteRef:9] The Ohio Revised Code specifically exempts college professors from the definition of “public official or employee” unless they perform or have the authority to perform “administrative and supervisory functions.”[footnoteRef:10] Professor Dormady teaches classes and performs research; he does not perform or have the authority to perform administrative and supervisory functions. Thus, he is not a “public official or employee” by virtue of his position as a professor at the Ohio State University.[footnoteRef:11] [9:  Direct Testimony of Noah Dormady on Behalf of the Office of the Ohio Consumers’ Counsel at 1:9-10 (Jan. 2, 2019) (the “Dormady Testimony”).]  [10:  R.C. 102.01(B) (“‘Public official or employee’ does not include a person who is a teacher, instructor, professor, or other kind of educator whose position does not involve the performance of, or authority to perform, administrative or supervisory functions.”).]  [11:  Id. In any event, NRDC conceded that Professor Dormady’s employment by the Ohio State University causes no conflict, stating “I am not claiming he is an employee by virtue of his employment at OSU.”). ] 

[bookmark: _Toc536525681]2.	Professor Dormady (through his limited liability corporation, Dormady Associates, LLC) is an independent contractor hired by OCC and is not an employee. Thus, NRDC and OPAE are wrong in claiming he is a “public official or employee” of OCC for purposes of Ohio Ethics laws (R.C. 102.03(D) and (E)).
As explained above, R.C. 102.03(D) and (E) apply only to someone who is a “public official or employee” of the State. Professor Dormady is not an employee of OCC. Instead, he (through his LLC) is performing work on behalf of OCC as an independent contractor. The Professor says right on the first page of his testimony that he is an employee of OSU.
The Ohio Ethics Commission has repeatedly concluded that independent contractors are not subject to the Ohio ethics laws. In Advisory Opinion No. 89-009, the Ethics Commission succinctly concluded: “The Commission has consistently held that an independent contractor who provides services to a public agency is not generally within the class of persons who are subject to Chapter 102 of the Revised Code.” In that opinion, the Ethics Commission explained that this is state policy because an independent contractor “does not generally exercise the public trust.”[footnoteRef:12]  [12:  Ohio Ethics Commission Advisory Opinion No. 89-009 at 3.] 

The Ethics Commission reached a similar conclusion in Advisory Opinion No. 77-008: “The Ohio Ethics Commission has determined that independent contractors of public agencies are not within the class of persons described by the phrase ‘employed by’ for purposes of the Ohio Ethics Laws.” Again, in Advisory Opinion 93-013, the Ohio Ethics Commission stated: “An independent contractor is not generally a public official or public employee, as that term is defined for purposes of R.C. 102.03 of the Revised Code.” And the Ohio Ethics Commission has reached the same conclusion with respect to R.C. 102.04(A), which refers to persons “employed by ... the state,” a phrase substantially similar to the references in R.C. 102.03 to an “employee” of the state.[footnoteRef:13] [13:  See Ohio Ethics Commission Advisory Opinion No. 75-012 at 3 (“The Ohio Ethics Commission has determined that independent contractors of public agencies are not included in that class of persons described by the phrase ‘employed by’ as used in Section 102.04 of the Revised Code.”); Ohio Ethics Commission Advisory Opinion No. 75-016 at 2 (citing Advisory Opinion No. 75-012); Ohio Ethics Commission Advisory Opinion No. 75-028 (citing Advisory Opinion No. 75-012).] 

It should be noted in this very case, that NRDC retained an expert witness, Gabriella Stebbins, from an outside firm.[footnoteRef:14]  Ms. Stebbins testified she works for  Energy Futures Group, (which is not NRDC).  In addition, Mr. Allwein representing the Sierra Club in another PUCO matter, sponsored an expert witness, Peter Lanzalotta.[footnoteRef:15]  Mr. Lanzalotta is with Lanzalotta & Associates (which is not the Sierra Club). [14:  Testimony of Gabriella Stebbins on behalf of the Natural Resources Defense Council (January 2, 2019).]  [15:  In re FirstEnergy ESP IV, Case No. 14-1297-EL-ESP, Supplemental Testimony of Peter J. Lanzalotta (May 11, 2015).] 

[bookmark: _Toc536525682]a.	The Ohio Ethics Commission’s nine-part test for determining whether an individual is an independent contractor or employee establish that Professor Dormady is an independent contractor of OCC, and not an employee, so NRDC and OPAE are wrong in asserting otherwise.
Whether an individual is an employee or an independent contractor depends on the evaluation of a nine-factor test. In Gillum v. Industrial Commission of Ohio,[footnoteRef:16] the Supreme Court of Ohio identified nine factors considered in determining whether an individual is an employee or an independent contractor: [16:  141 Ohio St. 373 (1943).] 


a) the extent of control which, by the agreement, the master may exercise over the details of the work;
b) whether or not the one employed is engaged in a distinct occupation or business;
c) the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;
d) the skill required in the particular occupation;
e) whether the employer or the workman supplies the instrumentalities, tools, and the place of work for the person doing the work;
f) the length of time for which the person is employed;
g) the method of payment, whether by the time or by the job;
h) whether or not the work is a part of the regular business of the employer; and
i) whether or not the parties believe they are creating the relationship of master and servant.[footnoteRef:17] [17:  Gillum, 141 Ohio St. 373, 381-82.] 

The Ethics Commission has adopted these nine factors as the test for evaluating whether an individual is an employee or an independent contractor for purposes of the Ohio ethics laws, but with some qualifications.[footnoteRef:18] Most notably, although all nine factors may be considered, the Ethics Commission has determined that factor (b) is the most important factor: “the primary test for purposes of the ethics legislation is (b) whether the one employed is engaged in a distinct occupation or business.”[footnoteRef:19]  [18:  See Ohio Ethics Commission Advisory Opinion No. 75-012 (“The traditional tests used to distinguish employees from independent contractors are set forth in Gillum v. The Industrial Commission...”).]  [19:  Ohio Ethics Commission Advisory Opinion No. 75-012 at 3. See also Ohio Ethics Commission Advisory Opinion No. 77-008 at 2 (identifying (b) as the “primary test”); Ohio Ethics Commission Advisory Opinion No. 77-028 at 3 (identifying (b) as the “primary test”).Ohio Ethics Commission Advisory Opinion No. 75-016 at 2 (identifying (b) as the “primary test”).] 

And indeed, in each instance in which the Ohio Ethics Commission found that the individual in question was engaged in a distinct occupation or business, he or she was found to be an independent contractor and therefore not subject to the Ohio ethics laws:
· In Advisory Opinion No. 75-012, the individual was a member of the Ohio Constitutional Revision Commission. The individual’s “distinct occupation or business” was that of a lawyer, and thus, he or she was an independent contractor and not an employee of the Ohio Constitutional Revision Commission.
· In Advisory Opinion No. 77-008, the individual was a hearing examiner for the State Personnel Board of Review. The individual’s “distinct occupation or business” was that of a lawyer, and thus, he or she was an independent contractor and not an employee of the State Personnel Board of Review.
· In Advisory Opinion No. 75-028, the individual was a hearing examiner for the Ohio Civil Rights Commission. The individual’s “distinct occupation or business” was that of a lawyer, and thus, he or she was an independent contractor and not an employee of the Ohio Civil Rights Commission.
· In Advisory Opinion No. 75-016, the individual was appointed as special counsel by the Ohio Attorney General. The individual’s “distinct occupation or business” was that of a lawyer, and thus, he or she was an independent contractor and not an employee of the Ohio Attorney General.
Here, Professor Dormady is testifying as an expert witness on surveys on behalf of the Office of the Ohio Consumers’ Counsel. He has a distinct occupation or business, namely, Assistant Professor of Public Policy at the Ohio State University as well as a business, Dormady Associates , LLC.. Professor Dormady is an energy and environmental economist and public policy scholar.  He thereby easily satisfies the Ohio Ethics Commission’s primary test because he has a “distinct occupation or business.”
Many of the other factors also confirm that Professor Dormady is an independent contractor of OCC and not an OCC employee. Given its own use of independent contractors in addition to employees, the PUCO would be well familiar with the distinction between contractors and employees. 
Factor (a) considers the extent of control that OCC may exercise over the details of Professor Dormady’s work. Under the terms of OCC’s contract with Professor Dormady, Professor Dormady was to perform work at the direction of OCC, but the details of his work were his own. He drafted his own testimony and made decisions regarding what would be included in his testimony, including his expert opinions that were rendered in his testimony. Thus, while OCC attorneys consulted with Professor Dormady regarding his testimony, Professor Dormady retained primary control over his work product. Retaining primary control over work is indicative of an independent contractor, as opposed to an employee.  
Factor (c) considers whether the type of work is usually done under the direction of the employer or by a specialist without supervision. This factor also supports a conclusion that Professor Dormady is an independent contractor. 
OCC routinely hires outside consultants to testify as expert witnesses in PUCO proceedings and is permitted to do so by statute (R.C. 4911.12(B).[footnoteRef:20] As the PUCO would know (as a state agency), the State of Ohio has different processes for hiring contractors and employees, respectively.   [20:  R.C. 4911.12(A) authorizes the Consumers’ Counsel to hire employees, and R.C. 4911.12(B) authorizes the Consumers’ Counsel to contract for services of outside consultants. ] 

Factor (d) considers the skill required in the particular occupation. Here, Professor Dormady has the skills required to evaluate customer surveys. Thus, this factor also supports a conclusion that Professor Dormady is an independent contractor, and not an employee of OCC.
Factor (e) considers whether OCC supplied Professor Dormady with instrumentalities, tools, and a place of work. OCC did none of these things. Professor Dormady’s work was done with his own tools and instrumentalities and was performed outside of OCC’s office.  The fact that OCC did not supply Professor Dormady with instrumentalities, tools and a place of work is indicative of Professor Dormady’s status as an independent contractor, not an employee of OCC.  
 Factor (f) considers the length of time for which Professor Dormady was employed. Under his contract, he was hired specifically for this matter. And when his work on this matter is complete, his contract will be closed, as is typical for similar engagements. This factor, therefore, supports a conclusion that Professor Dormady is an independent contractor of OCC and not an employee of OCC.
Factor (g) considers the method of payment. Professor Dormady is paid hourly for his work on this matter, up to a contractual maximum. Likewise, Professor Dormady does not receive any employee benefits from OCC, cannot participate in the Ohio Public Employees Retirement System by virtue of his contract with OCC, and does have not have any taxes withheld when OCC pays him for his work. Professor Dormady is not part of OCC payroll during his limited contract; rather he is compensated from a separate consultant budget fund.  
Factor (h) considers whether the work is a part of the regular business of OCC. Representing Ohio residential utility consumers is OCC’s mission.  In PUCO cases where OCC appears as a party, it is not unusual to include the filing of expert testimony in that representation.  Similar to the PUCO, that testimony may be sponsored by in-house experts (OCC employees) or by hired consultants (Independent Contractors such as Professor Dormady).  OCC structures its representation this way because it is financially impossible to retain on staff all the expertise that could be required to adequately represent Ohio consumers in the complex field of utility issues.  Just because OCC routinely files expert testimony in a case, the fact that it is part of the regular business of OCC does not make it determinative of Professor Dormady’s status. The need for an expert in surveys is not an issue that appears routinely in cases. 
Factor (i) considers whether OCC and Professor Dormady believe they are creating the relationship of master and servant. Both parties believe and agreed that he is an independent contractor, as part of the state process for procuring contractor services. Thus, this factor supports a conclusion that Professor Dormady is an independent contractor, not an employee.
When these factors are considered, -especially factor (b), which is the primary test, they overwhelmingly support a conclusion that Professor Dormady is an independent contractor and not an employee of OCC. Thus, he is not subject to the Ohio ethics laws, and NRDC’s motion to prevent his testimony in this case should be denied.
[bookmark: _Toc536525683]b.	Professor Dormady does not exercise the “sovereign power” of OCC, so NRDC and OPAE are wrong in claiming he is an employee of OCC.
NRDC and OPAE assert that Professor Dormady is a “public official or employee” under the Ohio Ethics law because he is exercising OCC’s sovereign power.  Joint Memorandum at 5-8.  They allege that as an OCC expert witness with filed testimony, he is advocating on behalf of all AEP residential customers.  According to Movants that advocacy is an exercise of OCC’s sovereign power.  Joint Memorandum at 7.  Joint Movants rely primarily on State ex rel Milburn et al v. Pethtel, 153 Ohio St. 1 (1950).  Joints Movants though have misapplied the holding in this case.  
OCC does not disagree that the Ohio Ethics Commission has found that an individual is considered an employee of a state agency, and therefore subject to the Ohio ethics laws, if that individual exercises “sovereign power” of the agency. But the Ethics Commission has held that while public employees share in the responsibility of the public trust exercised by their elected and appointed superiors, generally independent contractors do not. Adv. Ops. No. 75-012 and 89-003. This is primarily due to the independent, short-term nature of the contract work they undertake, along with their engagement to perform a specific set of tasks.  Here Professor Dormady is under contract to provide specific services related to this consolidated proceeding.  His employment through OCC does not extend to “multitudinous cases involving business or political dealings with individuals in the public” as described in State ex rel Milburn et al v. Pethtel, 153 Ohio St. 1, 6 (1950).  Professor Dormady’s  seven month contract terminates on the close of business on June 30, 2019. 
Joint Movants assert that Professor Dormady exercises OCC’s sovereign power when he testifies as an OCC witness on behalf of OCC.  Here Joint Movants misconstrue and overstate the holdings of the Ohio Supreme Court.  While Joint Movants rely on the Milburn v. Pethtel decision, they only provide the PUCO with a short excerpt of the case, which is misleading.  When the Court’s full description of  sovereign power is examined, it is  clear that Professor Dormady is not exercising sovereign power of the state.  
In Milburn v. Pethtel,  the Court fully described sovereign power as follows: ““If specific statutory and independent duties are imposed upon an appointee in relation to the exercise of the police powers of the state, if the appointee is invested with independent power in the disposition of public property or with power to incur financial obligations upon the part of the county or state, if he is empowered to act in those multitudinous cases involving business or political dealings between individuals and the public, wherein the latter must necessarily act through an official agency, then such functions are a part of the sovereignty of the state."  Viewed in full, the Court’s description of sovereign power shows how misplaced Movants’ arguments are.  
Professor Dormady has no discretionary, decision-making authority with respect to the Consumers’ Counsel’s statutory duties. He has no statutory and independent duties in relation to the police powers of the state.  Professor Dormady has no power to independently dispose of public property.  He has no power to incur financial obligations on the part of the state. And he is not empowered to act in multitudinous cases involving business or political dealings.  Instead, Professor  Dormady’s duty as an independent contractor of the OCC is limited to responsibilities specifically set forth in his contract, for this consolidated case before the PUCO. Once his duties are performed, the contract ends. Professor Dormady does not share in the responsibilities of public trust exercised by elected and appointed officials such as the Consumers’ Counsel or the Deputy Consumers Counsel or the OCC Governing Board. [footnoteRef:21]  He has been given no authority or administrative discretion to exercise the sovereign powers of OCC.  Because he does not exercise sovereign authority when he testifies for OCC, Professor Dormady is not otherwise subject to the Ohio ethics provisions. [21:  See Ohio Ethics Commission Advisory Opinion No. 92-001 (describing sovereign powers as those exercised by an individual in a “continuous and permanent” position, which powers can only be exercised by that person); Ohio Ethics Commission Advisory Opinion No. 85-005 (stating that an individual has sovereign power if he or she has independent power in the disposition of public property or power to incur financial obligations upon the state).] 

[bookmark: _Toc536525684]B.	NRDC and OPAE are wrong in claiming that Professor Dormady’s testimony is an “advisory opinion.”
NRDC and OPAE allege that were Professor Dormady to be appointed to the PUCO, his testimony would amount to an advisory opinion.  Joint Memorandum at 3. There is no legal support for this view. Indeed, two of the PUCO’s current Commissioners were appointed from jobs advocating for industry entities (one of which was AEP) that are subject to PUCO oversight.
First, Professor Dormady’s expert testimony on behalf of OCC is in no way the opinion of the PUCO. If Professor Dormady is subsequently appointed as a Commissioner, his testimony does not somehow transform into a ruling by the PUCO in this case. Undoubtedly, if Professor Dormady is appointed as a Commissioner, he will recuse himself from deciding this matter, and his fellow Commissioners will consider the case without him. Contrary to Joint Movants, recusal is not a “hollow remedy.” See Joint Memorandum at 3. Indeed, two of the PUCO’s current Commissioners were appointed from jobs advocating for industry that is subject to PUCO oversight.
 Further, the characterization as an “advisory opinion” is simply incorrect. An unlawful advisory opinion by a court is one in which the court rules on a legal issue despite the lack of a justiciable conflict.[footnoteRef:22] But here, there is a conflict. AEP Ohio and other parties are seeking a finding of need, and OCC and other parties are opposing AEP Ohio’s application. Any ruling on this question would not be an advisory opinion, so NRDC’s reference to advisory opinions misses the point, even under NRDC’s attempt to conflate the concepts of testimony and administrative decisions, which are not at all the same thing. [22:  State ex rel. Food & Water Watch v. State, 2018-Ohio-555, ¶ 29.] 

[bookmark: _Toc536525685]C.	The only basis for disqualifying an expert witness for an alleged conflict of interest is if the witness had privileged conversations with the opposing party about the case in question. That did not happen here, so NRDC and OPAE are wrong in claiming that OCC’s witness should not be allowed to testify for consumers.
Disqualification of expert witnesses is rare, and rightfully so. The only identifiable grounds on which an expert might be disqualified for a conflict of interest is if the witness had privileged conversations with the opposing party regarding the case. For example, in Mullins v. Comprehensive Pediatric & Adult Medicine, Inc., 2009-Ohio-1310, the appellee’s counsel had prior privileged conversations with the appellant’s expert witness about the very case in which the appellant’s expert witness was seeking to testify. The court ruled that the witness must be disqualified.
There is no allegation that Professor Dormady had any privileged conversations with AEP Ohio, NRDC, or any other party adverse to OCC in this case. Thus, there is no basis to disqualify him and prevent his testimony for OCC under the very limited exception regarding expert witness conflicts of interest.
[bookmark: _Toc536525686]D.	There is no rule of evidence that supports the exclusion the testimony of an expert witness based on the witness’s pending job application before the PUCO, so NRDC and OPAE are wrong in seeking to prevent his testimony for OCC and consumers.
Ohio Rule of Evidence 702 provides that a witness may testify as an expert if (A) the witness’s testimony either relates to matters beyond the knowledge or experience possessed by lay persons or dispels a misconception common among lay persons, (B) the witness is qualified as an expert by specialized knowledge, skill, experience, training, or education regarding the subject matter of the testimony; and (C) the witness’s testimony is based on reliable scientific, technical, or other specialized information. There is no dispute that Professor Dormady meets each of these requirements. There is no evidentiary rule that supports the exclusion of  Professor Dormady as an expert and prevention of his testimony for consumers based on his application for a position as a PUCO commissioner.
[bookmark: _Toc536525687]E. 	NRDC and OPAE would not be prejudiced if Professor  Dormady becomes a commissioner, and the remaining commissioners have to evaluate, among other things, Professor Dormady’s testimony for consumers in these cases.  
Joint Movants claim that if Professor Dormady is ultimately appointed as a commissioner, then even once he recuses himself from these proceedings (as he undoubtedly would), his then fellow commissioners would be unable to fairly evaluate his testimony on behalf of OCC, simply because he is now their colleague. Joint Memorandum at 2.  This claim is unfounded and wrongly implies that the Attorney Examiners and the Commissioners themselves cannot fulfill their duty to properly weigh the evidence put before them and reach a just and reasonable decision.  Indeed, two of the PUCO’s current Commissioners were appointed from jobs advocating for industry entities (one of which was AEP) that are subject to PUCO oversight.
Professor Dormady’s testimony stands on the merits of his expert opinions. There simply is no basis for Joint Movants to speculate they will be prejudiced by the status of Professor Dormady if he is subsequently appointed to the PUCO. To suggest otherwise impugns the integrity of the entire PUCO process.  

III.	CONCLUSION
There is no basis whatsoever to prevent Professor Dormady from testifying on behalf of OCC in these cases. NRDC and OPAE are wrong across the board with their outlandish accusations. 
The Professsor is a qualified expert testifying on behalf of AEP Ohio’s 1.3 million residential consumers. His pending application for a position as commissioner has no bearing on his testimony, there is no conflict of interest and it’s just plain unfair to Professor Dormady, the Ohio Consumers’ Counsel and consumers for NRDC and OPAE to be making their accusations in these hearings. The PUCO should allow Professor Dormady to testify and ensure a fair PUCO process where OCC may fully exercise its rights under law to represent Ohio consumers on issues affecting their utility service.
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