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DUKE ENERGY OHIO, INC.'S CINERGY CORP.’S, 

AND DUKE ENERGY RETAIL SALES, LLC'S
NOTICE OF

INTERLOCUTORY APPEAL
Pursuant to Ohio Administrate Code ("OAC") section 4901-1-15(A)(1), Duke Energy Ohio, Inc., ("Duke Energy Ohio") Cinergy Corp. ("Cinergy"), and Duke Energy Retail Sales, LLC, ("Duke Retail", and together with Duke Energy Ohio and Cinergy, the "Duke Entities"), by and through their attorneys, respectfully appeal the Attorney Examiner's January 31, 2011, Entry (the "Entry") in this proceeding to this Honorable Commission.  
The Entry, attached hereto as Exhibit 1, declines to extend this Commission's protection to information on file with this Commission and that this Commission has previously found deserving of protection.  The Entry does so chiefly on the basis that the information that the Duke Entities seek to protect has aged to a point at which the Attorney Examiner feels the information has become stale, and no longer worthy of this Commission's protection.

The Duke Entities respectfully disagree with the Attorney Examiner because the Duke Entities believe the information continues to meet the statutory definition of a trade secret.  Most importantly, the Duke Entities maintain that the information continues to possess economic value to them. 

R.C. § 1133.61(D) defines “trade secret” as follows:
[I]nformation including the whole or any portion of phase of any scientific or technical information, design, process, procedure, formula, pattern, compilation, program, device, method, technique, or improvement, or any business information or plans, financial information, or listing of names, addresses, or telephone numbers, that satisfies both of the following:

(1) It derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

Because the Duke Entities feel the information continues to possess independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, on November 12, 2010, they properly asked this Commission to extend the term of this Commission's orders protecting all information redacted from certain pages filed June 22, 2009, and August 17, 2009, in this matter.
  

On November 18, 2010, the Attorney Examiner directed the Duke Entities to specifically identify, by Commission-affixed bates stamps, the pages that they asked be protected.  The Duke Entities complied with this direction on November 30, 2010, and then again on December 22, 2010 in response to a Memo Contra submitted by the Office of the Ohio Consumers’ Counsel (OCC).
  

The Duke Entities need not repeat the positions taken in their Motion to Continue this Commission's Motion for Protection, but respectfully refer the Commission to the following documents:

· November 12, 2010, Motion and Memorandum in Support to Extend the Protective Order;
· November 30, 2010, Identification of Pages For Which Protection Is Sought; and

· December 29, 2010, Reply by the Duke Entities to OCC's Memorandum Contra.  

The Duke Entities will note, however, that to the extent that there is a difference of opinion between the Attorney Examiner and the Duke Entities as to the continued value of this information to the Duke Entities, that difference of opinion should properly be resolved in favor of the Duke Entities.  Even though the information may indeed be dated as the Attorney Examiner recognized, it is not merely the raw numbers found within these documents that the Duke Entities desire to protect.  Indeed, those numbers will change over time, as the Attorney Examiner has noted.

It is what these numbers disclose about Duke Energy Ohio’s thought processes, models, and business-decision-making that must be protected.  Even if individual numbers are themselves outdated, what those numbers reveal about the methods by which Duke Energy Ohio arrived at those numbers, and the effects of relationships between key numbers, is certainly not dated.  It is this aspect of the currently protected information that infuses it with independent economic value that should not be disclosed to the Duke Entities' competitors or to others that might wish to use that information to the disadvantage of the Duke Entities.  

For example, the revelation of Duke Retail's analysis of the relationship between customer load efficiencies, the cost to serve those customers. and the resultant range in prices, as revealed in Commission Bates No. 1091, will continue to provide Duke Energy Ohio’s competitors with greater ability to predict the prices at which Duke Retail is currently willing to sell to its customers.  Similarly, revealing Duke Energy Ohio’s historical capacity positions will permit its competitors to predict Duke Energy Ohio’s current capacity positions with greater precision.  The manner in which Duke Energy Ohio responded to certain capacity positions in the past is highly revelatory of the manner in which Duke Energy Ohio might be expected to respond to similar capacity positions in the future. 
Even though the actual numbers contained in these documents may indeed be dated, the information revealed by those numbers, and particularly by relationships that may be drawn between them, is not.  Thus, the Duke Entities continue to derive independent economic value from this information not being generally known outside the Duke Entities, and they continue to subject this information to efforts that are reasonable under the circumstances to maintain its secrecy.  As a result, this information still constitutes a trade secret under Ohio Rev. Code §1133.61(D), and deserves the protection of this Commission.

Respectfully submitted,
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� Those pages were filed following a long and tortuous history involving information filed in this proceeding and protected by the Commission until that information was revealed as the result of litigation in other forums.   


� Among other things, OCC's opposition revealed that the Duke Entities had relied upon the incorrect bates stamp sequence in referring to certain of the documents.  
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