BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO


)

In the Matter DPL Energy Resources, 
)


Inc.’s Annual Alternative Energy  
) 
Case No. 10-492-EL-ACP
Portfolio Status Report 
)


)


COMMENTS REGARDING THE REPORT BY

THE ENVIRONMENTAL LAW AND POLICY CENTER, AND THE OHIO ENVIRONMENTAL COUNCIL
I. 
Introduction
Pursuant to Ohio Administrative Code (O.A.C.) §4901:1-40-05(B), the undersigned hereby file comments on the Annual Alternative Energy Portfolio Status Report (Report) submitted in the above-captioned matter.  DPL Energy Resources, Inc. (DPLER) submitted its Report on April 15, 2010.  In accordance with O.A.C. §4901:1-40-05(B), which allows “any person [to] file comments regarding the…alternative energy portfolio status report within thirty days of the filing of such report,” the undersigned offer the following comments for consideration by the Public Utilities Commission of Ohio (PUCO or Commission) and its Staff.  As explained more fully below, DPLER submits insufficient information for the Staff to review and consider DPLER’s report.  The undersigned respectfully request that DPLER submit additional information in order to determine whether it complies with Ohio’s alternative energy requirements.
II. Law and Comments
According to O.A.C. §4901:1-40-05(A), “[E]ach electric utility and electric services company shall file…an annual alternative energy portfolio status report analyzing all activities undertaken in the previous calendar year to demonstrate how the applicable alternative energy portfolio benchmarks and planning requirements have or will be met.”  DPLER is to submit the following information for Staff consideration of its compliance report:
(1) Beginning in the year 2010, the annual review will include compliance with the most recent applicable renewable- and solar-energy resource benchmark.

(2) Beginning in the year 2025, the annual review will include compliance with the most recent applicable advanced energy resource benchmark.

(3) The annual compliance reviews shall consider any under-compliance an electric utility or electric services company asserts is outside its control, including but not limited to, the following: 

(a) Weather-related causes.

(b) Equipment shortages for renewable or advanced energy resources.

(c) Resource shortages for renewable or advanced energy resources.

While DPLER submits basic information in its report, there are additional questions as to DPLER’s activities comply with the statutory benchmarks.
A. Benchmarks and Adjustments

DPLER sets forth its alternative energy benchmarks and performance indicating that it has complied with its baseline requirements.  However, DPLER makes one significant assumption in reaching this conclusion.  In reporting its compliance for meeting its Ohio solar benchmark, DPLER notes it filed a force majeure waiver request, Case No. 09-2006-EL-ACP, and assumes that it will receive similar treatment as its affiliate, Dayton Power & Light (DP&L).
  DPLER’s application seeks a waiver for certain Ohio solar energy resource requirements.  In applying the ruling from DP&L’s application, that the solar benchmark will be revised down to the number of credits actually obtained, DPLER indicates that it met its revised Ohio solar benchmark.  Later in the Report, DPLER then states that its 2009 undercompliance is 57 solar RECs, and that it will apply such undercompliance to its 2010 benchmark.  However, DPLER does not address “any under-compliance an electric utility or electric services company asserts is outside its control” resulting in the 2009 Ohio solar energy resource shortfall.
  DPLER’s force majeure application is currently awaiting a decision from the PUCO.  DPLER assumes that its force majeure application will be granted, but DPLER should also consider the outcome should the PUCO deny the application.  At the least, DPLER should address the considerations under O.A.C. §4901:1-40-05(A)(3) in order to comply with reporting requirements in the event the Commission denies the pending force majeure application.
Alongside this assumption, DPLER reports that it met each of the other three renewable energy requirements: non-Ohio renewable energy, Ohio renewable energy, and non-Ohio solar requirements with renewable energy credits (RECs).
  More specifically, DPLER indicates it exactly met the 2009 requirements with excess RECs applied to 2010 benchmarks.
  However, DPLER does not provide information concerning how many RECs it actually obtained in 2009, how many RECs it may apply to 2010 requirements, the technological or geographical source of those RECs, and whether such RECs are dependent on any renewable energy certification application pending before the Commission.  Such figures and information should be included as part of DPLER’s review of its “compliance with the most recent applicable renewable- and solar-energy resource benchmark.”
  In order for a thorough evaluation of DPLER’s benchmark compliance, DPLER should include all of the information concerning its accumulation of RECs in 2009.
B. DP&L’s Allocation of RECs to DPLER

In the “2009 Status Report” and “2009 Activities” portions of its Report, DPLER explains how it obtains many of its needed RECs from DP&L.
  DPLER explains this “allocation” arrangement is pursuant to the terms of the Stipulation in Case No. 08-1094-EL-SSO.
  However, DPLER does not explain how it receives its allocation from DP&L, the terms of the allocation, whether DPLER purchases its RECs from DP&L, or how the companies account for the allocated RECs with regards to cost recovery from ratepayers.  Moreover, the stipulation DPLER cites does not explicitly provide that DP&L will allocate RECs to DPLER.  Consequently, DP&L may not be under an enforceable requirement to allocate RECs to DPLER.  Because REC holders are free to move RECs through the marketplace, DPLER should provide a contingency plan should DP&L cease REC allocation to DPLER.  DPLER should provide this information to allow for full evaluation of DPLER’s alternative energy compliance.
C. Potential Double Counting of RECs

In addition to questions concerning DP&L’s allocation of RECs to DPLER, DPLER does not explain how it prevents the double counting of the allocated RECs.  DPLER does not identify the specific RECs it obtained, through either an account log or other identifier.  As such, DPLER has not shown that the RECs it received from DP&L are not also being counted by DP&L for its annual compliance report.  DPLER should provide the necessary information to show that its RECs are separate and distinct from DP&L’s RECs and are not being counted by both companies.  Such double counting would directly affect the compliance each company is claiming in their individual reports.  DPLER should provide assurances that DP&L is only counting RECs once in light of the allocation arrangement between the two.
III. Summary of Comments

While DPLER submits a Report that addresses some of its activities in 2009, it raises additional questions that the Staff should consider before approving it.  Specifically, DPLER should provide the following supplemental information:
1. An explanation pursuant to O.A.C. §4901:1-40-05(A)(3) for undercompliance with the Ohio solar benchmark should the Commission deny the pending force majeure waiver application;

2. The technological and geographic source of the potential overcompliance DPLER indicates for non-Ohio RECs, Ohio RECs, and non-Ohio solar RECs;

3. The number of RECs DPLER will apply to 2010 requirements;

4.  Whether there are pending renewable energy certification applications that DPLER may rely on;
5. If there are pending certification applications that DPLER may rely on, the applicants, the number of RECs subject to certification, and the PUCO case numbers;
6. The terms on which DP&L allocates RECs to DPLER, including the terms of any purchase, the cost recovery each company uses for allocated RECs, and the contingency plan DPLER may use should DP&L cease REC allocation; and

7. The procedures and safeguards DP&L and DPLER user to ensure that DP&L is not counting RECs allocated to DPLER.
IV. Conclusion
For the above reasons, the undersigned respectfully ask the Commission to require DPLER submit additional information for Staff to consider in determining DPLER’s annual report.
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