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MOTION TO INTERVENE

BY

OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“OCC”) moves to intervene in this case where FirstEnergy
 seeks to return to customers more than $26 million
 in so-called “decoupling” charges that it collected under tainted House Bill 6. We appreciate FirstEnergy’s intention to return consumers’ money. Having said that, we have some consumer protection concerns to resolve through verification of FirstEnergy’s calculations. 
FirstEnergy’s proposal for decoupling refunds comes at a time when OCC asked the PUCO to order refunds
 under its emergency powers, and the legislature repealed FirstEnergy’s H.B. 6 decoupling charges and required refunds of the charges to consumers.
 These charges are what former FirstEnergy CEO Chuck Jones described as making FirstEnergy “recession proof.”
 The charges were part of the larger package of corporate welfare payments under the scandal-ridden legislation (House Bill 6). Some of those charges continue (including hundreds of millions of dollars in coal plant bailouts), despite efforts for a full repeal.
FirstEnergy recently announced that the amount to be returned to customers is $26 million,
 and its application in this case reflects that amount.
 The PUCO should scrutinize FirstEnergy’s calculations to ensure that customers get back every penny they paid to FirstEnergy under these House Bill 6 decoupling charges. For consumer protection, the PUCO should require detailed disclosures from FirstEnergy proving that the claimed $26 million number is accurate and not understated.

At a minimum, FirstEnergy should be required to publicly file the “Company Records” referenced in its Application, which it says support its assertion that the amount it charged consumers for decoupling is $26 million. Publicly producing these documents would be consistent with FirstEnergy’s recent announcement that it was “deeply committed to creating a culture in which ... our leaders prioritize and encourage open and transparent communications with all of our stakeholders.”

More transparency would also help explain why the money going back to customers is lower than might be expected. For example, when FirstEnergy updated its rates under the decoupling rider for 2021, it stated that the total charges to customers for 2021 were expected to be about $113.4 million.
 At this rate, FirstEnergy would have collected approximately $12.1 million from customers in 2021 before the decoupling rider was reset to zero, meaning a collection of about $30 million in total.
 But in its current Application, FirstEnergy claims that it collected just $8.2 million in 2021 under the decoupling rider.
 We are not objecting to FirstEnergy’s calculation at this point, but FirstEnergy should account for this difference and explain why its revenues (from charges) were substantially less than might be expected.

OCC is filing on behalf of the nearly 2 million residential utility customers of FirstEnergy (the “Utility”).
 The reasons the Public Utilities Commission of Ohio (“PUCO”) should grant OCC’s motion are further set forth in the attached memorandum in support.
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MEMORANDUM IN SUPPORT


FirstEnergy is proposing more than $26 million in credits to consumers in this case to return to consumers (with interest) what they paid under FirstEnergy’s so-called House Bill 6 “decoupling.” OCC has authority under law to represent the interests of all the 2 million residential utility customers of FirstEnergy under R.C. Chapter 4911. 

R.C. 4903.221 provides, in part, that any person “who may be adversely affected” by a PUCO proceeding is entitled to seek intervention in that proceeding. The interests of Ohio’s residential customers may be “adversely affected” by this case. That is especially so, if the consumers were to be unrepresented in a proceeding where they should get back every penny that they were charged by FirstEnergy under its so-called “decoupling” rider (aka corporate welfare). Thus, this element of the intervention standard in R.C. 4903.221 is satisfied. 

R.C. 4903.221(B) requires the PUCO to consider the following criteria in ruling on motions to intervene:

(1)
The nature and extent of the prospective intervenor’s interest;

(2)
The legal position advanced by the prospective intervenor and its probable relation to the merits of the case;

(3)
Whether the intervention by the prospective intervenor will unduly prolong or delay the proceedings; 

(4)
Whether the prospective intervenor will significantly contribute to full development and equitable resolution of the factual issues.

First, the nature and extent of OCC’s interest is representing the residential consumers of FirstEnergy in this case involving fallout from the House Bill 6 scandal. That scandal fallout included charges to consumers that FirstEnergy previously described as making FirstEnergy “recession proof.” This interest is different than that of any other party and especially different than that of the utility whose advocacy includes the financial interest of stockholders.

Second, OCC’s advocacy for residential consumers will include, among other things, advancing the position that consumers should get back every penny they were assessed by FirstEnergy under its “decoupling” charge.  FirstEnergy has publicly promised to provide the full refund. OCC’s position is therefore directly related to the merits of this case, which is pending before the PUCO, the authority with regulatory control of public utilities’ rates and service quality in Ohio. 

Third, OCC’s intervention will not unduly prolong or delay the proceedings.  OCC, with its longstanding expertise and experience in PUCO proceedings, will duly allow for the efficient processing of the case with consideration of the public interest.

Fourth, OCC’s intervention will significantly contribute to full development and equitable resolution of the factual issues. OCC will obtain and develop information that the PUCO should consider for equitably and lawfully deciding the case in the public interest. 

OCC also satisfies the intervention criteria in the Ohio Administrative Code (which are subordinate to the criteria that OCC satisfies in the Ohio Revised Code). To intervene, a party should have a “real and substantial interest” according to Ohio Adm. Code 4901-1-11(A)(2). As the advocate for residential utility customers, OCC has a very real and substantial interest in this 
case where consumers paid millions of dollars in corporate welfare to FirstEnergy and now have a chance to get that money back.  

In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).  These criteria mirror the statutory criteria in R.C. 4903.221(B), which OCC already has addressed and which OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the PUCO shall consider “The extent to which the person’s interest is represented by existing parties.” While OCC does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it uniquely has been designated as the state representative of the interests of Ohio’s residential utility customers. That interest is different from, and not represented by, any other entity in Ohio.

Moreover, the Supreme Court of Ohio (“Court”) confirmed OCC’s right to intervene in PUCO proceedings, in deciding two appeals in which OCC claimed the PUCO erred by denying its interventions. The Court found that the PUCO abused its discretion in denying OCC’s interventions and that OCC should have been granted intervention in both proceedings.
  

OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11, and the precedent established by the Supreme Court of Ohio for intervention. On behalf of Ohio residential customers, the PUCO should grant OCC’s Motion to Intervene.
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CERTIFICATE OF SERVICE


I hereby certify that a copy of this Motion to Intervene was served on the persons stated below via electronic transmission, this 29th day of April 2021.


/s/ Christopher Healey

Christopher Healey

Assistant Consumers’ Counsel

The PUCO’s e-filing system will electronically serve notice of the filing of this document on the following parties:

SERVICE LIST

	John.jones@ohioattorneygeneral.gov
Attorney Examiners:

Gregory.price@puco.ohio.gov
Megan.addison@puco.ohio.gov
Jacqueline.st.john@puco.ohio.gov

	bknipe@firstenergycorp.com



	
	

	
	


� FirstEnergy is Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company.


� See Application, Ex. C-3 Attachment 1 (sum of lines (1) and (13) for each of Ohio Edison, Cleveland Electric, and Toledo Edison) (Apr. 22, 2021).


� In re Application of Ohio Edison Co., The Cleveland Elec. Illuminating Co., and The Toledo Edison Co. for Approval of Tariff Amendments, Case No. 21-101-EL-ATA, Application for Rehearing (For Returning to Consumers $30 Million of FirstEnergy’s Recession-Proofing Charges in House Bill 6) by Office of the Ohio Consumers’ Counsel (Mar. 4, 2021).


� Am Sub. House Bill 128 (134th Gen. Assembly), available at � HYPERLINK "https://www.legislature.ohio.gov/legislation/legislation-summary?id=GA134-HB-128" ��https://www.legislature.ohio.gov/legislation/legislation-summary?id=GA134-HB-128�. 


� See “FirstEnergy Seeks to be Made ‘Recession Proof’”, available at  � HYPERLINK "https://www.ohiomfg.com/communities/energy/firstenergy-seeks-to-be-made-recession-proof/" ��https://www.ohiomfg.com/communities/energy/firstenergy-seeks-to-be-made-recession-proof/� 


� See “FirstEnergy Corp. to return $26 million to customers collected under controversial ‘decoupling’ policy,” available at � HYPERLINK "https://www.cleveland.com/open/2021/03/firstenergy-corp-to-return-26-million-to-customers-collected-under-controversial-decoupling-policy.html" ��https://www.cleveland.com/open/2021/03/firstenergy-corp-to-return-26-million-to-customers-collected-under-controversial-decoupling-policy.html� (Mar. 31, 2021).


� Application, Ex. C-3 Attachment 1 (sum of lines (1) and (13) for each of Ohio Edison, Cleveland Electric, and Toledo Edison) (Apr. 22, 2021).


� See “FirstEnergy’s transparency pledge clashes with ongoing actions,” available at � HYPERLINK "https://energynews.us/2021/04/19/firstenergys-transparency-pledge-clashes-with-ongoing-actions/" ��https://energynews.us/2021/04/19/firstenergys-transparency-pledge-clashes-with-ongoing-actions/� (Apr. 19, 2021).


� See Case No. 19-2080-EL-ATA, Tariff Update (Nov. 3, 2020), available at � HYPERLINK "http://dis.puc.state.oh.us/DocumentRecord.aspx?DocID=49171ac2-b469-44e1-9816-0c2ab9348206" ��http://dis.puc.state.oh.us/DocumentRecord.aspx?DocID=49171ac2-b469-44e1-9816-0c2ab9348206� (sum of lines 9 and 27 for each of the three electric distribution utilities).


� The decoupling rider charge was in effect for 39 days in 2021, January 1 through February 8. The total charges during that period would be expected to be approximately 39/365 * $113.4 million = $12.1 million, which would be in addition to the approximately $18 million that FirstEnergy collected in 2020.


� Application, Ex. C-3 Attachment 1 (sum of charges for all customer classes for all three utilities for January and February 2021).


� Some of this might be attributable to the aforementioned negative revenues that FirstEnergy is claiming for February 2021.


� See R.C. Chapter 4911, R.C. 4903.221 and Ohio Adm. Code 4901-1-11.


� See Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-5853, ¶¶13-20.
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