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The Ohio Consumers’ Counsel (“OCC”) moved to strike Duke Energy Ohio, Inc.’s (“DE-Ohio”) Objection No. 3 (“DE-Ohio Objections”) to the Staff Report of Investigation (“Staff Report”) on the alleged grounds that this objection lacks specificity or is inconsistent with Commission precedent.  To the contrary, DE-Ohio’s objection meets the Commission’s standard for specificity and is consistent with Commission precedent.  The Commission therefore should overrule OCC’s motion.

1.
Commission Standard for Specificity of Objections

Ohio Administrative Code 4901-1-28(B) requires that objections must be specific.  The Commission requires that objections be specific because the objections frame the legal issues for the hearing, and the objections must put all parties on notice of the issue an objecting party seeks to raise for the hearing.
  The Commission has interpreted this rule to require that it is not enough for the objecting party to provide conclusory objections that the Staff Report is unjust or unreasonable.  Instead, the objecting party must say why this is so.  The Commission has provided these examples:

Some hypothetical examples of objections which would be deemed not specific enough to satisfy the requirements of Rule 4901-1-28(B), O.A.C., are: ‘the staff incorrectly calculated test year labor expense’ or ‘the staff unreasonably determined rate case expense’.  These hypothetical examples could be improved, as follows, so that they would be deemed specific enough to satisfy the O.A.C. requirements: ‘the staff incorrectly calculated test year labor expense because it failed to use estimated end-of-test-period employee levels and wage rates in its calculation’ or ‘the staff unreasonably determined rate case expense because it failed to include the cost of publishing the required legal notice of the local hearing and because it amortized the expense over a three-year period instead of a one-year period’.

2.
DE-Ohio’s Objection No. 3 Meets the Commission’s Standard for Specificity of Objections

DE-Ohio’s Objection No. 3 objected to Staff’s recommendation to include no allowance for working capital in rate base.  Staff made this recommendation because DE-Ohio did not file a lead/lag study.  In Objection No. 3, DE-Ohio listed the following specific reasons why Staff’s recommendation was unreasonable:

· “DE-Ohio has significant non-cash working capital investment which is properly included in rate base even in the absence of a lead/lag study.”

· “[D]uring the 13-month period involved in the present case, DE-Ohio averaged $49 million in investment for gas stored underground.”

· “Staff’s [recommendation] substantially understates DE-Ohio’s investment required to provide natural gas service to customers.”

· “Staff should recognize all of the non-cash working capital because DE-Ohio properly documented its non-cash working capital investment in its application.”

· “Staff should have recommended that carrying costs on the Company’s investment in gas storage be recovered through DE-Ohio’s Gas Cost Recovery Rate (‘Rider GCR’) to avoid any subsidization of DE-Ohio’s Rider GCR customers by all distribution customers.  Such recommendation would be consistent with the treatment Staff supported for Vectren Energy Delivery of Ohio, Inc., in Case Nos. 04-220-GA-GCR and 05-220-GA-GCR. Applying this method will allow recovery of a return on gas stored underground but not on cash or other working capital items.”

· Staff should estimate cash working capital by applying the lead/lag time cycles from DE-Ohio’s last gas rate case in 2001.  A similar proposal was advocated by the Office of Consumers’ Counsel (“OCC”) in the Company’s most recent electric distribution case.  DE-Ohio’s revenue collection and accounts payable practices have not changed materially since that time and are consistent with other Ohio natural gas utilities’ practices.  Estimating cash working capital in this manner would provide a reasonable basis for estimating this component of rate base.  

DE-Ohio’s Objection No. 3 provides more than enough detail to identify the reasons why DE-Ohio complained about the Staff’s failure to include working capital in base rates, and also suggested an acceptable alternative – moving the carrying costs for gas in storage to the GCR.  OCC’s contention that DE-Ohio’s objection lacks adequate specificity is entirely without merit.  
3.
DE-Ohio’s Objection No. 3 is Consistent with Commission Precedent

DE-Ohio’s Objection No. 3 is consistent with Commission precedent in several respects.  First, the Commission has allowed companies to place an amount for non-cash working capital in rate base even though cash working capital is zero or negative.
  
Second, DE-Ohio proposed to use an earlier lead/lag study to determine the proper allowance for working capital even though DE-Ohio did not sponsor a lead/lag study in its case-in-chief.  This is reasonable and consistent with Commission precedent.
  In fact, the OCC has previously taken the position that a utility can establish the proper amount of working capital by relying on a lead/lag study from a prior case.
  This is exactly what DE-Ohio proposes to do here.  OCC’s position in this case – that a utility cannot rely on a lead/lag study from its prior rate case – directly contradicts OCC’s position in DE-Ohio’s 2005 electric distribution rate case.
  Indeed, when the Commission adopted the lead/lag method for determining working capital, the Commission expressly stated: “[i]t is not now nor was it ever our intent to require or even suggest that comprehensive lead/lag studies be performed in each rate case.”

Third, the Commission has been using a lead/lag study to determine working capital in recent years, but in prior years the Commission used a 1/8 operation and maintenance expense method to determine cash working capital.
  DE-Ohio can properly argue that the Commission should consider alternative methodologies for determining cash working capital, consistent with older Commission precedent, such that DE-Ohio is entitled to rate base recovery for non-cash working capital.
Finally, DE-Ohio proposes to resolve this issue by transferring to the GCR its carrying costs for gas in storage.  This is consistent with Commission precedent in a recent Vectren GCR case.
  OCC opposed the settlement in the Vectren GCR case on certain grounds, but not for this reason.  Once again, the OCC takes inconsistent positions from case-to-case on what is allowed under Commission precedent.

Conclusion
Based on the foregoing, DE-Ohio’s objection meets the Commission’s standard for specificity and is consistent with Commission precedent, and OCC’s motion should be overruled.
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�  See O.A.C. 4901-1-28(C).


�  In the Matter of the Application of Copley Square Sewer Company for an Increase in Rates and Charges; In the Matter of the Application of Copley Square Water Company for an Increase in Rates and Charges, Case Nos. 96-572-ST-AIR and 96-573-WW-AIR (Entry at 1-2) (December 27, 1996).








�  DE-Ohio Objections at 4.
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�  DE-Ohio Objections at 5.
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� Id.  In fact, this objection was so specific that it included the citation for the referenced case: In the Matter of the Application of The Cincinnati Gas & Electric Company for an Increase in Electric Distribution Rates, Case No. 05-059-EL-AIR (OCC Objections to Staff Report at 3) (October 11, 2005).





�  In the Matter of the Application of The Cincinnati Gas & Electric Company for an Increase in Electric Rates in its Service Area, Case No. 91-410-EL-AIR (Entry on Rehearing at 32-35)(July 2, 1992) (netting negative cash working capital against non-cash working capital to allow $101 million in working capital in rate base).


�  Id.  (Company’s lead/lag study allowed to be introduced into evidence even though not sponsored by the Company).


�  In the Matter of the Application of The Cincinnati Gas & Electric Company for an Increase in Electric Distribution Rates, Case No. 05-059-EL-AIR (OCC Objections to Staff Report at 3) (October 11, 2005).


�  Id.


�  In the Matter of the Application of Ohio Edison Company to Change Certain of its Filed Schedules Fixing Rates and Charges for Electric Service; In the Matter of the Application of Ohio Edison Company for a Determination of Proper and Adequate Depreciation Charges for Certain Production, Transmission, Distribution, and General Plant Accounts, Case Nos. 84-1359-EL-AIR and 84-1419-EL-AAM (Opinion and Order at 36) (October 29, 1985).


�  Id.


�  In the Matter of the Regulation of the Purchased Gas Adjustment Clause Contained Within the Rate Schedules of Vectren Energy Delivery of Ohio, Inc., Case Nos. 04-220-GA-GCR and 05-220-GA-GCR (Opinion and Order) (April 11, 2007).
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