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The Office of the Ohio Consumers’ Counsel (“OCC”) files comments in this case
 where American Broadband and Telecommunications Company (“AB&T” or “the Company”) seeks designation as an eligible telecommunications carrier (“ETC”) for universal service purposes, in order to receive federal universal service funds.
    On February 4, 2009, AB&T docketed at the Public Utilities Commission of Ohio (“PUCO” or “Commission”) an Application to be certified as an ETC “only for purposes of Subpart E of Part 54 of the [Federal Communications Commission’s] FCC’s regulations (47 C.F.R. 54) dealing with universal service support for low-income consumers.  American Broadband is not seeking designation as an ETC for the purposes of any other Subpart of Part 54.”
  The crucial “other Subpart of Part 54” is high-cost funding, which AB&T does not seek.  

On June 15, 2009, AB&T filed “Supplemental Information Provided in Support of Petition” (“Supplemental Information”) pursuant to a request by Commission Staff.  The Supplemental Information provides detail that was not contained in the Application.  And then on June 18, 2008, AB&T submitted “updated Exhibit 4 tariff pages,” which propose changes to the services and rates eligible for the Lifeline discount.

OCC is the statutory representative of residential utility consumers.  In cases such as the case at bar, OCC has the right to address concerns under statute, rule and/or precedent to protect the interests of Ohio consumers.  

While OCC generally supports expanding the means for low-income customers to access the public switched network, several aspects of AB&T’s Application raise concerns.  Therefore, OCC files these comments.

On May 21, 2009, the Commission granted the first (for the state) Low-income ETC application to TracFone Wireless, Inc. (“TracFone”).
  TracFone’s proposed wireless Lifeline service includes a free handset and 68 free (local and long distance) minutes per month.
  Customers are able to purchase additional minutes at $0.20 per minute.
  The Commission granted TracFone’s application on an interim basis (for a one-year period) subject to a number of conditions.
  Under these circumstances, the Commission found granting TracFone ETC status to be in the public interest, which is the standard that an applicant must meet under 47 U.S.C. § 214(e)(2).

There are at least two substantial concerns with AB&T’s application that differentiate it from TracFone’s.  The first, and most important, is that although TracFone’s application made clear the benefit (free phone and free minutes) that its Lifeline customers would receive, nowhere in AB&T’s application was the benefit to consumers specified.  All that was said in the application was that “American Broadband will apply the Lifeline discounts to its American Essentials offering, along with a waiver of the Federal subscriber line charge and state access recovery charge, plus the discount made possible by the Link-up subsidy.”
  American Essential service includes unlimited local calling but contains no vertical features.
  
But the proposed tariff included with the Supplemental Information indicated that American Essential would not be made available to Lifeline customers in Ohio.  One service available to Lifeline customers would be “Lifeline Essential,” which supposedly has a base (undiscounted) price of $29.95 per month in Verizon exchanges and $27.79 in AT&T exchanges, and includes unlimited local calling, Caller ID and Call Waiting.
  The Supplemental Information also revealed that Lifeline customers also would be able to subscribe to “Lifeline Essential Plus,” which includes one or more unspecified detariffed services, and is priced at $34.95 and $32.79 in Verizon and AT&T territories respectively.
  

The June 18, 2009 filing now indicates that American Essential will be available for Lifeline customers, at a price of $24.95.
  The June 18 filing also includes the Lifeline Essential package at $29.95 in Verizon exchanges and $27.79 in AT&T exchanges.
  And it also includes Lifeline Essential Plus, but without a price.

The tariff included with the Supplemental Information also showed discounted rates for Lifeline Essential and Lifeline Essential Plus, for AT&T and Verizon exchanges, as follows:

Lifeline Essential





$29.95

Less Lifeline Discount - Verizon North Exchanges

($13.50)

Total Monthly Recurring Charge (including discount)
$16.45

Lifeline Essential





$27.79

Less Life Discount - AT&T Ohio Exchanges


($12.84)

Total Monthly Recurring Charge (including discount)
$14.95

Lifeline Essential Plus





$34.95

Less Lifeline Discount - Verizon North Exchanges

($13.50)

Total Monthly Recurring Charge (including discount)
$21.45

Lifeline Essential Plus





$32.79

Less Life Discount - AT&T Ohio Exchanges


($12.84)

Total Monthly Recurring Charge (including discount)
$19.95

The June 18 filing does not include these calculations; it only lists the undiscounted prices for American Essential ($24.95) and Lifeline Essential ($29.95 for Verizon and $27.79 for AT&T).  Yet because Proposed Original Page 68.6 from the Supplemental Information was not changed in the June 18 filing, it appears that the Lifeline discount in Verizon territory is $13.50 and in AT&T territory is $12.84.  Applying these discounts would yield the same rates set forth in the (withdrawn) Page 83 tariff from the Supplemental Information. 

One thing that is as clear as mud is the status of the subscriber line charge (“SLC”).  AB&T says its Lifeline program will waive the SLC.
  But there is no indication that AB&T actually charges a SLC.  And unless the SLC is somehow contained within the “undiscounted” rates for the Essential packages, AB&T’s calculation of Lifeline customers’ rates are misleading, because the SLC will have to be added.  Indeed, FCC rules provide that Lifeline programs must target the SLC first.
  

Further, for AB&T, there is no “state mandated Lifeline support” as reflected in 47 C.F.R. § 54.403(a)(3).
  Thus AB&T will be eligible to receive the $1.75 in federal Tier 3 support only if AB&T itself gives an additional discount of $3.50 off its tariffed rate.
  That appears to be the case, per the Table included in the Supplemental Information.
  The Table is for AT&T; OCC has added a row for Verizon.

	Tier 1
	Tier 2
	Tier 3
	Total Federal Support 
	Total contribution to the end user

	
	
	AB&T Matching
	Federal Matching
	
	

	$5.41
	$1.75
	$3.50
	$1.75
	$8.91
	$12.41


	$6.50
	$1.75
	$3.50
	$1.75
	$10.00
	$13.50


If AB&T does not charge a SLC, then how can it be “waived”?  The bottom line here is that, based on the “total contribution,” AB&T American Essential Lifeline customers in AT&T territory will pay, per the tariff, $12.11 for their service,
 and Lifeline customers in Verizon territory will pay $11.45.
  Of course, if a SLC is also charged, these rates will increase by the AT&T SLC of $5.41 -- to $17.52 -- and the Verizon SLC of $6.50 -- to $17.95.

Further, the impact of waiving the “state access recovery charge,”
 presumably referring to Verizon’s Access Recovery Charge (“ARC”), is also unclear.  AB&T does not appear to have such a charge tariffed, so it is difficult to see how it could be waived.
 AT&T does not impose such a charge. 

In any event, the tariffed AB&T Lifeline rates must be compared to the Lifeline rates paid by customers of AT&T and Verizon, in whose territories AB&T seeks ETC authority.
  AT&T’s residential flat rate is $14.25
; applying the $7.00 discount
 yields a rate for the AT&T Lifeline customer of $7.25.  
Verizon’s residential flat rate varies from $13.03 to $15.73 per month, depending on the exchange’s local calling area.
  Verizon also imposes zone charges on customers who live far from the central office, ranging from $1.08 to $3.25 a month.
  Thus Verizon flat-rate customers pay at least $13.03 and at most $18.98 a month.  Applying the $7.00 discount would yield Lifeline rates of $6.03 to $11.98 a month.

It does not take a rocket scientist to see that AB&T’s $11.45 American Essential Lifeline rate in AT&T territory and $12.11 rate in Verizon territory are not particularly good deals for Lifeline customers compared to AT&T’s $7.25 rate or Verizon’s $6.03.
  The Commission found that TracFone’s ETC designation was in the public interest because it provided an additional Lifeline provider throughout the state, and gave mobility and, because of its prepaid nature, credit protection that did not exist from wireline providers.
  The AB&T proposal would only add a more expensive Lifeline provider in the AT&T and Verizon territories.  This does not meet the public interest requirement of the statute.

It also appears that AB&T intends to use “the additional cash flow and profit projected by entering the Lifeline market in Ohio [to] fund additional expansion of our network to areas of Ohio where broadband services are not readily available and/or affordable.”
  Apparently AB&T assumes that large numbers of Ohio consumers will be attracted to its higher-priced service.  In the end, however, under federal law universal service support is to be used “only for the provision, maintenance and upgrading of facilities and service for which the support is intended.”
  At this point, deploying broadband is not yet one of the purposes of Lifeline support. 

A second important area of concern arises with AB&T’s ETC application process and marketing.  First, the sample postcard (included with the Supplemental Information) that will be sent to potential customers says, “You may qualify for Government Assisted Home Phone Service,” and lists seven qualifying programs and “Income at or below 150% of poverty guidelines.”
  This format on a postcard essentially announces to a casual viewer that the addressee is a low-income individual, which is hardly respectful of the individual’s privacy.  Indeed, AB&T states that it “has a large database of residential addresses cross reference by demographic information likely to be eligible for Lifeline assistance.”
  (This mailing is distinguishable from the poster also included in Exhibit 2, which is not identified with any specific individual.)

Then, the second paragraph of Exhibit C to the Application states that the customer is “asked to have their governmental assistance case worker fax an award letter to [AB&T], confirming the prospects [sic] eligibility and current enrollment in one of the eligible government assistance programs.”  Ohio’s Lifeline regulations do not require that an initial Lifeline self-certification must originate from a case worker.  Apparently AB&T has realized this, because the Supplemental Information states that an award letter from a case worker is not a requirement to activate Lifeline service.
  

Another issue with regard to AB&T’s eligibility verification did not become apparent until the filing of the Supplemental Information.  In the proposed tariff, under “Verification for Continued Eligibility” (in other words, recertification of eligibility), there is a provision that states:

Customers who fail to submit proper documentation within the 60 day period will be subject to having any Lifeline benefits currently received terminated.  Before the termination of any Lifeline benefits, the Company will send a reminder letter directing them to return the form within 30 days.  If the self-certification form is not received within that 30 day period, the Lifeline benefits currently received will be terminated i.e. any non-recurring service establishment charges will be billed to the customer's account over three (3) billing periods.

Of course, if a customer fails to recertify, then the Lifeline benefits “currently” received should be terminated.  But the inclusion of the phrase “i.e. any non-recurring service establishment charges will be billed to the customer's account over three (3) billing periods” would appear to give AB&T the right to go back to when the Lifeline customer originally established service, and then bill the non-recertified customer for those amounts.  The service establishment charges were incurred when the customer was properly certified, and should not and cannot be rebilled to the customer upon a subsequent failure to recertify.  Indeed, the rebilling would include a double recovery by AB&T, because the original “Link-Up” benefit would have been paid by the federal USF. 
AB&T also apparently intends to market its services through case workers, including those who send in confirmation letters.
  The Company says it plans to use the contact information obtained from these case workers to “build a contact-network of government case workers” and market its Lifeline service that way.
  This includes “request[ing] approval to put posters and flyers in case-worker locations and offer any other support that case workers may need.”
  It does not appear to be appropriate for government case workers to be used to market a particular company’s Lifeline product -- particularly given that its price is higher than the incumbent’s, as discussed above.
 
Finally, AB&T indicates that it plans to do door-to-door marketing, by sending “consumer advocates into low-income housing complexes, with lifeline brochures to educate the public.”
  It is doubtful whether AB&T’s sales representatives will be consumer advocates; it is also doubtful whether AB&T’s sales materials will truly educate the public, whether it is about “free” Caller ID and call waiting, or about the incumbent’s Lifeline offering or other companies’ Lifeline offerings.
  Considering the vulnerable population here, the PUCO should not allow an ETC to do door-to-door marketing for Lifeline service.
For these reasons, the AB&T Lifeline ETC application must be closely scrutinized.  Indeed, it is not in the public interest for federal funds to be used to provide a higher-priced alternative to AT&T’s and Verizon’s Lifeline services.

As OCC previously argued in comments on the TracFone ETC application, there is a need for the PUCO to conduct a generic investigation, with an eye toward developing rules and/or standards, regarding the designation of competitive ETCs (“CETCs”) in Ohio.
  Such an important issue as access to telephone service by low-income customers should not be left to a hodge-podge of PUCO case law.  It is thus imperative that the Commission develop rules governing the designation of CETCs in Ohio.
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� OCC moved to intervene in Case No. 97-632-TP-COI on October 27, 2005, in conjunction with the application of BudgetPhone to be certified as a competitive ETC (“CETC”) for its prepaid telephone service.


� See 47 U.S.C. § 214; Finding and Order (November 20, 1997). 


� AB&T Application at 1.  


� The Lifeline discount, as discussed below, is set out on proposed PUCO Tariff No. 1, Original Page 68.6, which was not changed in the June 18 filing. 


� Supplemental Opinion and Order (May 21, 2009) (“TracFone Order”). 


� Id. at 4.  


� Id. 


� Id. at 9-13.  On June 8, 2009 TracFone filed a “Motion for Partial Rehearing and Conditional Motion for Waiver” (“Motion”) of the interim grant of ETC status and certain of the conditions imposed by the Commission.  The Motion is pending. 


� AB&T Application at 5.  In the tariff, the services are identified variously as singular (e.g. “American Essential”) and plural (e.g., “American Essentials”).  For consistency’s sake, the singular is used here. 


� AB&T’s current tariff:  PUCO Tariff No. 1, Second Revised Page 83, section 9.6.1.  


� Id., Third Revised Page 83, Section 9.7.1. 9.7.2. and Original Page 68.5.  AB&T’s marketing materials (Supplemental Information, Exhibit 2) state that the “Government Assisted Home Phone Service” includes “Free Call Waiting” and “Free Caller ID.”  Based on AB&T’s tariffed rate structure, given that a service without Caller ID and Call Waiting is $24.95 and the package with those services is $27.79 or $29.95, AB&T’s assertions that Call Waiting and Caller ID are free are deceptive, in violation of Ohio Adm. Code 4901:1-5-04.  It also does not appear that AB&T offers the “Essential” package in an undiscounted version.  Further, it is important to note that the Lifeline rules applicable to AT&T and Verizon give Lifeline customers the choice whether to subscribe to Call Waiting, and Lifeline customers can subscribe to Caller ID if they can show they need it.  Ohio Adm. Code 4901:1-4-06(B)(1)(b). 


� Supplemental Information, Exhibit 4, Proposed Third Revised Page 83, section 9.7.2. 


� June 18 filing, Proposed Third Revised Page 83, section 9.7.1.  Interestingly, it appears that American Essential will be available to non-Lifeline customers at a price of $25.95.  Id., section 9.6.1.


� Id., section 9.7.2. 


� Id., section 9.7.2.  A footnote directs customers and others to � HYPERLINK "http://www.ambt.net" ��www.ambt.net� for “more information and pricing.”  Information on Lifeline Essential Plus is not immediately discernable from the website. 


� Supplemental Information, Exhibit 4, Proposed Third Revised Page 83, Sections 9.7.1-9.7.4.


� AB&T Application at 5. 


� FCC rules provide three levels of Lifeline support.  Tier One consists of waiver of the SLC.  47 C.F.R. § 54.403(a)(1).  (In the rule, the SLC is referred to as the End User Common Line charge.)  Tier Two federal support gives an additional $1.75 in support to the carrier if the carrier passes through that amount to the customer.  47 C.F.R. § 54.403(a)(2).  Finally, Tier Three support provides “[a]dditional federal Lifeline support in an amount equal to one-half the amount of any state-mandated Lifeline support or Lifeline support otherwise provided by the carrier, up to a maximum of $1.75 per month in federal support, will be made available to the carrier providing Lifeline service to a qualifying low-income consumer if the carrier certifies to the Administrator that it will pass through the full amount of Tier-Three support to its qualifying low-income consumers and that it has received any non-federal regulatory approvals necessary to implement the required rate reduction.”  47 C.F.R. § 54.403(a)(3).  There is a fourth level, available only for Tribal lands, that is not relevant here.  47 C.F.R. § 54.403(a)(4). 


� Such state-mandated support applies only to incumbent local exchange carriers on the elective alternative regulation plan or under basic service alternative regulation.


� See also 47 C.F.R. § 54.403(b).


� Supplemental Information at 4.


� Notably, this figure differs from that contained in AB&T’s proposed tariff ($12.84).  Presumably, the correct discount is $12.41, because AT&T’s SLC is $5.41, which when added to AB&T’s contribution of $3.50 and the total federal Tier 2 and Tier 3 contribution of $3.50 yields $12.41.


� I.e., the tariffed rate of $24.95 minus the $12.84 discount.


� I.e., the tariffed rate of $24.95 minus the $13.50 discount.


� Application at 5; see also Supplemental Information at 4.


� Presumably this waiver would also increase the “AB&T matching” amount in Verizon territory.  


� As a wireline provider, AB&T’s offering will be limited to those territories (see AB&T Application at 9 and Exhibit D); in contrast, TracFone’s designation was statewide.  TracFone Order at 8. 


� AT&T Ohio Tariff PUCO No. 20, Part 4, Section 2, Second Revised Sheet 2.2 and Eighth Revised Sheet 19. 


� Not counting the waiver of the SLC. 


� Verizon North Tariff PUCO No. 6, Section 2, Seventeenth Revised Sheet No. 1 and Original Sheet No. 3B. 


� Id., Section 2.2, Fourth Revised Sheet Nos. 1-2. 


� The treatment of the ARC is relevant here.  If the waiver of the ARC counts against the $7.00, then the discount is reduced to $5.75.  


� The deal is slightly less bad if the highest Verizon rate of $18.98 is considered. 


� TracFone Order at 10. 


� AB&T asserts that “Congress requires that the Commission grant competitive ETC petitions in non-rural areas.  No specific public interest test is mentioned, as is the case for areas served by rural telephone companies.”  AB&T Application at 9 (citations omitted).  Although the statute does require a specific state commission finding that ETC designation in a rural carrier’s territory is in the public interest, even in non-rural carrier territories the statute states that “[u]pon request and consistent with the public interest, convenience, and necessity, the State commission … shall, in the case of all other areas, designate more than one common carrier as an eligible telecommunications carrier for a service area designated by the State commission….”  47 U.S.C. § 214(e)(2) (emphasis added).


� Supplemental Information at 6-7. 


� 47 U.S.C. § 254(e).


� Supplemental Information, Exhibit 2. 


� Id., at 2. 


� This concern is separate from the deceptive nature of the postcard described in footnote 11. 


� Supplemental Information at 6. 


� Id., Exhibit 4, PUCO Tariff No. 1, Original Page 68.5, Section 6.3.2.E.2. 


� Application, Exhibit C and Supplemental Information at 6. 


� Id. 


� Id. 


� On the marketing front, OCC recently received a complaint from a Verizon consumer who reported being told by an AB&T representative that Verizon was “going away” and the customer needed to change service providers.  Not only the customer’s telephone service but also cable television and Internet service were switched.  The customer was eventually switched back to Verizon.  Admittedly, this did not involve Lifeline service, but it points out the need to scrutinize AB&T’s marketing of its low-income service.


� Application, Exhibit C; Supplemental Information at 3. 


� Such as the TracFone service recently authorized by the Commission.  See TracFone Order.  


� See OCC Comments (May 11, 2009) at 4.  In addition to the TracFone and AB&T applications, Midwestern Telecommunications, Inc. (“MTI”) docketed an application on May 5, 2009.  MTI sought both high-cost and Lifeline ETC status.  The MTI application was withdrawn on May 28, 2009.  
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