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Pursuant to Rule 4901-1-35 of the Ohio Administrative Code, the Ohio Cable Telecommunications Association (the “Association” or the “OCTA”) submits this Memorandum Contra in response to the AT&T Ohio Application for Rehearing filed on September 21, 2007.  The OCTA, a trade association of cable telecommunication operators located throughout Ohio, filed Initial Comments on January 5, 2007 and Reply Comments on February 23, 2007.  The OCTA submits this Memorandum Contra to address the first ground for rehearing contained in AT&T Ohio’s Application for Rehearing relating to Rule 4901:1-7-13 and the obligation of an ILEC to provide transit service and the rates for such service being based on TELRIC.
I.
In adopting Rule 4901:1-7-13, the Commission reasonably and lawfully required incumbent local exchange carriers (ILECs) to provide transit service and to be compensated for such transit service at TELRIC based rates.

In its first ground for rehearing, AT&T Ohio asks the Commission to reconsider its ruling that incumbent LECs must provide transit service to third-party carriers and must do so at TELRIC-based rates.
  The Commission’s ruling was based on an understanding of the competitive goals of the Telecommunications Act, more than 10 years of FCC precedent, similar decisions in many other states, and sound policy.  The Commission should reject AT&T’s attempt to squelch competition and reaffirm its order.
The provision of transit functionality on reasonable terms is an essential element of the duty of all telecommunications carriers “to interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers.”
  Transit traffic via an incumbent local exchange carrier’s (“ILEC’s”) tandem is a “technically feasible” point of interconnection under 47 U.S.C. § 251(c)(2)(B).  Thus, since its first order implementing the 1996 Act, the FCC has recognized that the duty of indirect interconnection imposes a transit obligation on intermediary ILECs and the duty to accept transited traffic by the terminating LEC.  See First Local Competition Order ¶ 997 (observing that “indirect interconnection (e.g., two non-incumbent LECs interconnecting with an incumbent LEC’s network) satisfies a telecommunication carrier’s duty to interconnect pursuant to section 251(a)”).
  More recently, the FCC has observed that, “indirect interconnection via a transit service provider is an efficient way to interconnect when carriers do not exchange significant amounts of traffic … because two carriers avoid having to incur the costs of constructing the dedicated facilities necessary to link their networks directly,”
 and that the availability of ILEC transit is “increasingly critical to establishing indirect interconnection.”

Sections 251(b)(5) and 251(c)(2) of the Act provide the Commission with the statutory authority it needs.  Section 251(b)(5) requires all LECs to “establish reciprocal compensation arrangements for the transport and termination of telecommunications” and Section 251(c)(2) imposes on incumbent LECs an obligation to provide interconnection “for the transmission and routing of telephone exchange service and exchange access.”
  Nothing in the statutory language of either provision suggests that the obligation applies only with respect to traffic that originates or terminates on the LEC’s own network.  Likewise, the concepts of “telephone exchange service” and “exchange access” are not limited to traffic to/from an ILEC’s end user customers.  A reasonable interpretation of these provisions is that an incumbent LEC must permit direct interconnection for the transmission or routing of traffic to and from other networks; and that it must enter into compensation arrangements for the transport and termination of such traffic to or from any provider with which it is interconnected.  
Furthermore, Section 251(c)(2)(C) of the Act compels incumbent LECs to provide interconnection with the LEC’s network “ that is at least equal in quality to that provided by the local exchange carrier to itself….”  Because ILECs provide local transit service to themselves, they must, therefore, do the same for third-party carriers.  
As the FCC has explained, “…we find that indirect connection (e.g., two non-incumbent LECs interconnecting with an incumbent LEC’s network) satisfie[s] a telecommunications carrier’s duty to interconnect pursuant to section 251(a).”
  Requiring incumbent LECs to provide transit functionality advances the sound policy of promoting indirect interconnection.  By virtue of their historical role as monopoly providers of telephone service in most of the state, the large ILECs have pre-established ubiquitous connectivity not only to other, smaller ILECs operating in a particular LATA but also to the wireless and competitive carriers that serve a LATA as well.  While at some level of traffic exchange it may make engineering sense to establish a direct  connection between facilities-based providers (e.g., a small ILEC and a CLEC, or a CLEC and a wireless carrier), as a general matter it will almost always be more efficient, in terms of overall use of network resources, to use a preexisting tandem to send traffic between two smaller providers already connected to that tandem.  It, thus, makes sense, as a matter of sound public policy, to ensure that transiting is available on reasonable terms.  This will encourage and enhance true facilities-based competition by making it easy, not hard, for smaller providers to exchange traffic.

It is clearly impractical and economically inefficient for all competitive service providers to attempt to replicate the ILECs’ embedded network and to directly interconnect with one another when they exchange de minimis amounts of local traffic, and ILECs offer the only ubiquitous alternative to such direct interconnection.  There is no competitive tandem transit service provider that can provide the scope of connectivity provided by the ILECs.  Every ILEC must interconnect with every competitive carrier, but no competitive service provider (including a competitive transit provider) can compel another non-ILEC to enter into direct interconnection arrangement.  This alone, makes it clear that local tandem service is a bottleneck facility controlled by the ILEC.       
Thus, confirming a transit obligation on incumbent LECs pursuant to Sections 251(b)(5) and 251(c)(2) promotes facilities-based competition because it ensures that the terms and conditions for transit service are contained in interconnection agreements.  In addition, such an approach would establish both a pricing standard for transit service and a dispute resolution mechanism.  Thus, there can be no doubt about the ILECs’ transiting obligations.

With respect to the issue of pricing transit services at TELRIC rates, the analysis must begin and end with the fact that no market has developed for transit services such that transit could be priced based on competitive forces.  Thus, in the absence of a competitive market imposed discipline, requiring transit services to be priced based on TELRIC costing principles is not only reasonable and appropriate, but vital to promoting competition.  This follows ineluctably from the policies underlying the 1996 amendments to the Act.  

For the first time, Congress passed a ratesetting statute with the aim not just to balance interests between sellers and buyers, but to reorganize markets by rendering regulated utilities' monopolies vulnerable to interlopers, even if that meant swallowing the traditional federal reluctance to intrude into local telephone markets.  The approach was deliberate, through a hybrid jurisdictional scheme with the FCC setting a basic, default methodology for use in setting rates when carriers fail to agree, but leaving it to state utility commissions to set the actual rates.  As the Supreme Court recognized when it affirmed the TELRIC rate-setting methodology, “newcomer[s] c[an] not compete with the incumbent carrier to provide local service without coming close to replicating the incumbent's entire existing network.”
  While cable operators have built their own last-mile connections, tandem transit service remains the exclusive province of the incumbent LECs.  Rates for transit service should, therefore, be set at TELRIC.
At least 13 other states have come to a similar conclusion when it comes to determining the obligation to provide transit traffic service and the determination of compensation at TELRIC rates.
  The Commission's adopted rule should remain intact. 
II.
Conclusion

Adopted Rule 4901:1-7-13 reasonably and lawfully requires ILECs to provide transit service as part of the duty of interconnection.  Without a competitive market for transit services, compensating the ILEC for transit service at TELRIC based rates is reasonable and appropriate.  The Commission should affirm Rule 4901:1-7-13 and deny the first ground for rehearing of AT&T Ohio in its September 21, 2007 Application for Rehearing.
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� AT&T Ohio Application for Rehearing, p. 7 (arguing that neither 47 USC § 251, "nor any other requirements of federal or state law, explicitly impose an obligation upon AT&T Ohio or any other carrier to provide a transit service to other telecommunications carriers").


� 47 U.S.C. § 251(a)(1).  The indirect interconnection obligation of § 251(a)(1) is not the only such provision in the Communications Act.  Section 201(a), governing “interstate” communications, authorizes the FCC to require carriers to provide through “routes” to other carriers, which effectively amounts to the same thing.  See 47 U.S.C. § 201(a).  This was the original legal basis for the FCC’s establishment of access charges for interexchange carriers in the 1980s.  See In the Matter of MTS and WATS Market Structure, Third Report and Order, 93 F.C.C.2d 241 (1983).


� In the Matter of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, First Report and Order, 11 FCC Rcd 15499 (1996).  See also Deployment of Wireline Services Offering Advanced Telecommunications Capability, Order on Reconsideration, 15 FCC Rcd. 17806 at ¶ 85 n.198 (2000) (“Interconnection is direct when the carrier’s facilities or equipment is attached to another carrier’s facilities or equipment,” and “indirect when the attachment occurs through the facilities or equipment of an additional carrier”).


� In re Developing a Unified Intercarrier Compensation Regime, Further Notice of Proposed Rulemaking, CC Docket No. 01-92, FCC 05-33, ¶¶ 125-126 (March 3, 2005) (“Further NPRM”).


� See Further Notice of Proposed Rulemaking, In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92 (February 10, 2005) (“Intercarrier Compensation Notice”).


� 47 U.S.C. §§ 251(b)(5), 251(c)(2).


� See First Report and Order, 11 FCC Rcd 15499, 15991.


� Verizon Corp. v. FCC, 535 U.S. 467, 490 (2002). 


� See e.g., Memorandum Opinion and Order, Southwestern Bell Telephone, L.P. d/b/a SBC Arkansas Petition for Compulsory Arbitration of Unresolved Issues for a Successor Agreement to the Arkansas 271 Agreement (“A2A”), Arkansas PSC Docket No. 05-081-V, Order No. 6, Ark PSC Nov. 14, 2005; Petition of the CLEC Coalition for Arbitration against Southwestern Bell Telephone, L.P. d/b/a SBC Kansas under Section 252(b) of the Telecommunications Act of 1996, Kansas Corporation Commission Docket No. 05-BTKT-365-ARB, Order No. 16 (Kan. SCC July 18, 2005); Petition of the CLEC Coalition for Arbitration against Southwestern Bell Telephone, L.P. d/b/a SBC Oklahoma under Section 252(b)(1) of the Telecommunications Act of 1996, Oklahoma Corporation Commission Cause No. PUD200400497, Order No. 522119 Okl. CC March 24, 2006); and Comments of Cavalier Telephone, LLC, McLeod USA Telecommunications Services, Inc., Pac-West Telecomm, Inc., Norlight Telecommunications, Inc., and RCN Corporation, Comment Sought on Missoula Intercarrier Compensation Reform Plan, Public Notice, CC Docket No. 01-92, DA 06-150 (rel. July 25, 2006), October 25, 2006, Attachment II.
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