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CONSUMER PROTECTION COMMENTS

BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL


The Public Utilities Commission of Ohio (“PUCO”) should protect Ohio consumers from paying too much for Duke’s energy efficiency programs, particularly given the health and financial struggles they are facing (and will continue to face) due to the coronavirus emergency. The Office of the Ohio Consumers’ Counsel (“OCC”) respectfully requests that the PUCO adopt the following consumer-protection recommendations.

I.
RECOMMENDATIONS
A.
It is unreasonable to charge customers for utility profits on energy efficiency programs during a health and financial emergency.
When the PUCO approved Duke’s energy efficiency programs in the Portfolio Case, it ruled that Duke could charge customers up to $8 million per year (plus taxes) for utility profits (“shared savings”). Duke therefore seeks to charge customers $10.3 million for utility profits in this case.
 But that was before customers were faced with the health and financial crisis caused by the coronavirus.

Duke’s residential and non-residential customers pay for these profits. Many residential and business customers are hurting. Many customers are unable to work because of emergency measures necessary to reduce the spread of the coronavirus. And many of these small businesses are shutting down or severely limited in their ability to generate revenue, again because of emergency measures taken to reduce the spread of the virus. Many can barely afford to pay for everyday necessities—they should not be paying Duke “shared savings” (profits) so that Duke’s shareholders can profit from energy efficiency in this time of emergency. It is simply unjust for customers to pay profits on energy efficiency measures at a time when consumers are struggling through a health and financial crisis.
B.
The PUCO should accelerate the wind-down of Duke’s energy efficiency programs.
Maintaining essential utility service to consumers in this emergency is crucial. Equally as important is helping consumers deal with the financial hardships they are facing because of the emergency. While making sure that essential utility service is maintained, “non-essential” utility services (and charges for them) should be suspended. Essential utility services are those necessary to make sure that Duke has necessary and adequate facilities to provide basic reliable service to customers. Non-essential services are those not needed to provide basic utility services to customers. Suspending “non-essential” utility services during the emergency will help consumers deal with the financial hardships because they would not be paying additional charges associated with those “non-essential” utility services.

As OCC explained in its recently-filed comments in Duke’s emergency docket, one such opportunity lies within the energy efficiency subsidies collected from customers by Duke. Energy efficiency programs are not essential to the provision of reliable electric service to consumers. In fact, as discussed above, Duke is already required to wind down its energy efficiency programs this year. Under the PUCO’s emergency authority in R.C. 4909.16, the “wind-down” of Duke’s energy efficiency program should be accelerated. Such an Order will assist tens of thousands of individuals in paying their utility bills during and after the declared state of emergency.

C.
Duke’s projected program costs for 2020 are unreasonable both because the coronavirus has caused some programs to be suspended and because Duke is supposed to wind down its programs by September 30, 2020.
The PUCO recently ordered utilities to suspend “for the duration of the emergency, any non-essential functions that would require or cause in-person contact that may create unnecessary COVID-19 spread risks, unless otherwise directed by the Commission.”
 This includes, but is not limited to, “in-home energy efficiency audits, weatherization programs, in-premises inspections not prompted by an identified safety-related concern, and other similar initiatives.”
 Under this order, Duke should already have suspended some of its programs. This includes (i) Low Income Neighborhood Program, which provides weatherization and home audits; (ii) Residential Energy Assessments, which provides in-home audits to non-low-income customers; (iii) Low Income Pay for Performance, which provides weatherization; (iv) Low Income Services Program, which provides weatherization and refrigerator replacement; and (v) Small Business Energy Saver, which provides direct installation of energy efficient equipment for small businesses. Duke’s Energy Efficiency Education Program for Students is likely not running because schools have been closed statewide for months. 

Despite all of these programs being suspended, Duke projects that it will spend more on energy efficiency programs in 2020 than it did in 2019. According to Duke witness Ziolkowski, 

Duke spent $30.2 million on energy efficiency programs in 2019, but Duke projects that it will spend $31.9 million in 2020.
 It is unreasonable for Duke to project that it will increase spending on energy efficiency in a year when many of its programs have been suspended for months and could be suspended for many more. 

Duke’s 2020 projections are also overstated because they do not appear to account for the fact that the PUCO ordered Duke (and all other electric utilities) to wind down their programs this year. Under the PUCO’s Order, wind-down must begin September 30, 2020.
 As of September 30, 2020, Duke will no longer be allowed to accept applications for direct rebate programs for both residential and non-residential energy efficiency programs.
 Further, any programs that do not include rebates will continue only until September 30, 2020.
 Thus, even in the absence of the coronavirus emergency, it would be unreasonable for Duke to increase spending in a year in which programs will be wound down after nine months. 

The combination of program suspension resulting from the coronavirus and an impending wind-down suggests that 2020 costs for energy efficiency should be substantially lower than they were in 2019, not higher.

D.
The PUCO should again reject Duke’s attempt to charge customers for utility employee financial incentives.
In Duke’s 2014 energy efficiency rider case,
 Duke tried to charge customers for utility employee incentive pay. The PUCO Staff recommended rejection of these charges.
 The PUCO agreed and ruled that Duke could not charge customers for these expenses, which totaled $286,509.

In Duke’s 2015 energy efficiency rider case,
 the PUCO Staff again recommended rejection of Duke’s proposed charges for utility employee incentive pay.
 The PUCO again agreed and ruled that Duke could not charge customers for these expenses, which totaled $276,290.

In Duke’s 2016 energy efficiency rider case,
 the PUCO Staff again recommended rejection of Duke’s proposed charges for utility employee incentive pay.
 The PUCO again agreed and ruled that Duke could not charge customers for these expenses, which totaled $299,822.

In Duke’s 2017 energy efficiency rider case,
 the PUCO Staff again recommended that these costs not be charged to customers.
 The PUCO again agreed and ruled that Duke could not charge customers for these types of expenses, which totaled $314,219.

In Duke’s 2018 energy efficiency rider case,
 the PUCO Staff again found that Duke was trying to charge customers for $288,593 in employee incentives and recommended denying Duke’s request.
 Apparently frustrated that Duke continued to include these charges in the rider despite the PUCO’s Orders rejecting those charges, the PUCO Staff recommended that the PUCO instruct Duke “to no longer include these expense categories in future Rider EE-PDR filings.”
 
Duke apparently has not been convinced. Despite the PUCO rejecting the request four years in a row, Duke has once again included charges to consumers for utility incentive pay, totaling $292,925 for 2019.
 And remarkably, Duke makes no mention of the fact that the PUCO has repeatedly rejected this request. Instead, Duke cites just one of these cases, mentions only the Staff’s recommendation (and not the PUCO Order adopting that recommendation),
 and completely ignores the fact that this issue has been resolved, again and again, in favor of consumers and not in favor of Duke or its continued untenable requests.
As the PUCO has done four consecutive years running, the PUCO should not allow Duke to charge its customers for utility employee bonuses through the energy efficiency rider.

E.
The cost cap approved in Duke’s most recent energy efficiency portfolio case remains in effect, so Duke should not be allowed to exceed it.
When Duke’s current energy efficiency programs were approved, the PUCO ordered an annual limit on the amount that customers can be charged for Duke’s energy efficiency programs.
 Under that Order, Duke is not allowed to charge customers more than $38,652,073 per year.
 That Order remains in effect. It was issued September 27, 2017. It has not been modified on rehearing and it has not been appealed.
Despite this, Duke filed an application seeking to charge customers $40,499,683 for program costs and utility profits (shared savings).
 Duke witness Ziolkowski admits that the “total amount of program costs and shared savings in this Application exceeds four percent of the Company’s 2015 operating revenues by $1,847,610.”
 Duke’s Application is therefore inconsistent with a binding PUCO Order and should not be approved while that Order remains in effect.

According to Duke, it is allowed to exceed the $38.7 million cost cap because in a separate case involving FirstEnergy, the Supreme Court of Ohio overturned the PUCO’s approval of a similar cost cap.
 While it is possible that the Supreme Court’s FirstEnergy decision will ultimately lead to the PUCO eliminating the cost cap for Duke, it has not yet done 

so. Unless and until that happens, Duke should not be allowed to charge customers for costs that exceed the cost cap.

This is particularly important because under Ohio Adm. Code 4901:1-39-06(B), Duke’s Application will be automatically approved 30 days after these comments are filed if the PUCO takes no action. Thus, customers would be charged new higher rates, as proposed by Duke in this case, that directly contradict a current and effective PUCO Order. At a minimum, therefore, the PUCO should suspend automatic approval under Ohio Adm. Code 4901:1-39-06(B) until the cost cap issue is resolved.

II.
CONCLUSION
To protect consumers, the PUCO should adopt these consumer-protection recommendations. Customers should not pay for Duke’s utility employee incentives. Customers should not overpay for 2020 programs because many of those programs are suspended and they are winding down in 2020. The wind-down should be accelerated. And customers should not pay over $10 million for utility profits (shared savings) because requiring them to  pay any unnecessary profits would be unjust and unreasonable in the middle of a global and local health and financial crisis.
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� OCC files these comments under Ohio Adm. Code 4901:1-39-06(B), which allows any person to file comments within 30 days after Duke’s application.


� Ziolkowski Testimony, Attachment JEZ-1, Page 1.


� Case No. 20-591-AU-UNC, Entry ¶ 10 (Mar. 20, 2020).


� Id.


� Ziolkowski Testimony, Attachment JEZ-1 (page 10 showing $40.5 million for 2019 and $42.2 million for 2020, minus $10.3 million each year for shared savings as shown on page 1).


� Case No. 16-576-EL-POR, Finding & Order ¶ 43 (Feb. 26, 2020.


� Id. ¶ 43.


� Id. (“programs which do not involve a direct rebate to consumers should continue only until the wind-down date of September 30, 2020 in order to ensure that all activities under these programs are fully completed by December 31, 2020”).


� Case No. 15-534-EL-RDR.


� Case No. 15-534-EL-RDR, PUCO Staff Review and Recommendations (June 23, 2016).


� Case No. 15-534-EL-RDR, Opinion & Order ¶ 20 (Oct. 26, 2016).


� Case No. 16-664-EL-RDR.


� Case No. 16-664-EL-RDR, PUCO Staff Review and Recommendations (Nov. 13, 2017).


� Case No. 16-664-EL-RDR, Finding & Order ¶¶ 11, 16-17 (May 15, 2019).


� Case No. 17-781-EL-RDR.


� Case No. 17-781-EL-RDR, PUCO Staff Review and Recommendations (Sept. 11, 2018).


� Case No. 17-781-EL-RDR, Finding & Order ¶¶ 13, 16-17 (May 15, 2019).


� Case No. 18-397-EL-RDR.


� Case No. 18-397-EL-RDR, PUCO Staff Review and Recommendations (June 12, 2019).


� Case No. 18-397-EL-RDR, Finding & Order (July 31, 2019).


� Case No. 19-622-EL-RDR


� Case No. 19-622-EL-RDR, Staff Review and Recommendation (Dec. 12, 2019).


� Id. The PUCO has not yet ruled in Case No. 19-622-EL-RDR.


� See Ziolkowski Testimony at 7.


� Ziolkowski Testimony at 6-8.


� Case No. 16-576-EL-POR, Opinion & Order (Sept. 27, 2017) (the “Portfolio Order”).


� Portfolio Order ¶ 64 (Duke may not charge more than 4.0% of 2015 operating revenues); FERC Form 1, Page 300 (showing $966,301,847 in sales), available at �HYPERLINK "https://www.puco.ohio.gov/emplibrary/files/docketing/AnnualReports/2015/Electric Distribution & Transmission Companies/Duke Energy Ohio Inc 89-6002 2015 SUPP FERC.pdf"��https://www.puco.ohio.gov/emplibrary/files/docketing/AnnualReports/2015/Electric%20Distribution%20&%20Transmission%20Companies/Duke%20Energy%20Ohio%20Inc%2089-6002%202015%20SUPP%20FERC.pdf�.


� See Ziolkowski Testimony, Attachment JEZ-1 (sum of “Shared Savings Revenue” and “Mercantile Self-Direct Cost Recovery”).


� Ziolkowski Testimony at 5.


� Application at 3-4; Ziolkowski Testimony at 4-5.
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