BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of AT&T Ohio

)

For Approval of an Alternative Form of

)
Case No. 06-1013-TP-BLS

Regulation of Basic Local Exchange


)

and Other Tier 1 Services Pursuant to


)
Case No. 07-259-TP-BLS

Chapter 4901:1-4, Ohio Administrative Code.

)

______________________________________________________________________________

AT&T OHIO'S MOTION FOR A PROTECTIVE ORDER
______________________________________________________________________________



AT&T Ohio
, by its attorneys and pursuant to Ohio Admin. Code § 4901-1-12(A) and 4901-1-24(A), seeks an order that discovery requested by the Ohio Consumers' Counsel on September 16, 2008 "not be had" under the applicable rule.  The Commission has not taken steps to commence a show cause "proceeding" in which discovery is appropriate.  Thus, discovery would serve no legitimate purpose at this time.  Under these circumstances, requiring AT&T Ohio to respond to OCC's untimely discovery request would result in an undue burden and expense to the Company.  A memorandum in support of this motion is attached.
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(614) 223-7928








Its Attorneys

______________________________________________________________________________

MEMORANDUM IN SUPPORT OF

AT&T OHIO'S MOTION FOR A PROTECTIVE ORDER

______________________________________________________________________________



AT&T Ohio seeks a protective order providing that it need not respond to a discovery request e-mailed to it by OCC on September 16, 2008 in the captioned cases.  The Commission has not taken steps to commence a show cause "proceeding" in which discovery is appropriate.  Discovery may only be had "after a proceeding is commenced," and the Commission has not commenced one here.  Ohio Admin. Code § 4901-1-17(A).  The Attorney Examiner issued an Entry on August 15, 2008 calling on AT&T Ohio to file a "show cause pleading" and permitting OCC to file a reply.  The parties filed their respective pleadings.  The applicable rule provides that, after the Company files its response, the Commission " . . . will take whatever action it deems necessary, if any, including initiating an investigation or scheduling a hearing, to consider revocation . . . ."  Ohio Admin. Code §4901:1-4-12(B) (emphasis added).  The Commission has not taken any further steps since the filing of the parties' pleadings.  Therefore, it has not commenced a proceeding in which discovery would be appropriate.  It would be wasteful to require the Company to respond to OCC's discovery requests, since there is no indication that the fruits of that discovery could be used by OCC in any manner.  No further pleading cycle has been established, nor has the Commission initiated an investigation or scheduled a hearing.  The Commission has taken none of these steps.  Thus, discovery serves no legitimate purpose at this time.  Under these circumstances, requiring AT&T Ohio to respond to OCC's untimely discovery request would result in an undue burden and expense to the Company.


In accordance with Ohio Admin. Code § 4901-1-24(B), AT&T Ohio has exhausted all other reasonable means of resolving any differences with OCC.  The affidavit of the undersigned counsel is attached, setting forth the efforts which have been made to resolve any differences with OCC.  Attached to the affidavit are the OCC's discovery request and the e-mail exchange between the parties.


OCC's discovery request is not appropriate at this time.  In 06-1013, discovery was closed on October 5, 2006 in the Attorney Examiner's September 26, 2006 Entry.  Similarly, in 07-259, discovery ended before OCC's objections to AT&T Ohio's application were filed.  The Attorney Examiner's August 15, 2008 Entry did not establish or reopen a discovery window in either case.  It called on the Company to file a responsive pleading (which it did) and gave OCC the opportunity to file a reply (which it did).



Absent a further order from the Commission, the parties do not know the procedural posture of the case.  The Commission could decide to take no further action, in which event discovery would be wasteful and pointless.  The Commission could decide to schedule further proceedings, at which time discovery might be appropriate (although the Company does not necessarily agree that it would be appropriate).  If the Commission chooses the latter course, the Commission might, however, provide some opportunity for additional discovery.  We are not at that juncture yet, however.  The Commission should order that OCC's discovery request be held in abeyance until the procedural posture is clarified by the Commission and that discovery "not be had" at this time.


For all of the foregoing reasons, AT&T Ohio's motion for a protective order should be granted.
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AT&T Ohio
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________/s/ Jon F. Kelly_______________







Jon F. Kelly (Counsel of Record)
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AT&T Services, Inc.
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Columbus, Ohio 43215








(614) 223-7928








Its Attorneys

06-1013.show cause.motion for protective order.doc
� The Ohio Bell Telephone Company uses the name AT&T Ohio.  For ease of reference, AT&T Ohio uses the term "BLES alternative regulation" to describe alternative regulation for basic local exchange service and other tier one services authorized in Ohio Admin. Code Chapter 4901:1-4.


� In the event it is denied, AT&T Ohio requests that the due date for its discovery responses be extended to 20 days after the Attorney Examiner's Entry denying the Company's motion.
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