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REPLY COMMENTS OF CINCINNATI BELL TELEPHONE COMPANY LLC, CINCINNATI BELL EXTENDED TERRITORIES LLC, CINCINNATI BELL WIRELESS, LLC AND CINCINNATI BELL ANY DISTANCE INC. 
I. INTRODUCTION

Cincinnati Bell Telephone Company LLC (“CBT”), Cincinnati Bell Extended Territories LLC (“CBET”), Cincinnati Bell Wireless, LLC (“CBW”) and Cincinnati Bell Any Distance Inc. (“CBAD”) (collectively “Cincinnati Bell”) submitted Comments in this proceeding on December 20, 2010, as did a number of other interested parties in this case.  Most of the comments are straightforward and a number of parties have taken very similar positions on many issues.  Cincinnati Bell files these Reply Comments to briefly highlight the positions of the parties and to address several of the other parties’ comments with which it agrees and disagrees.  Overall, the comments support Cincinnati Bell’s call for the Commission to proceed in a well-researched and well-reasoned manner if it decides to pursue intrastate access charge reform.  Failure to do so may result in a policy that is anticompetitive and contrary to the interests of the majority of Ohio consumers.
II. GENERAL COMMENTS ON INTRASTATE ACCESS CHARGE REFORM
A. S.B. 162 Does not Mandate Intrastate Access Charge Reform

Many parties agree that while the law authorizes access reform, nothing mandates it.  S.B. 162 authorized the Commission to examine intrastate access charges and requires that Commission mandated intrastate access rate reductions be revenue neutral, but it does not require rate reductions at all and certainly does not require the creation of a state fund.  
Although Cincinnati Bell takes no position on whether the Commission should require mirroring of interstate access charges, it does believe that the Staff’s proposal has skipped the crucial first step of analyzing whether intrastate access rates actually need to be reduced or whether the current rates are just and reasonable.  Many commentors seem to assume that the Commission should automatically mirror intrastate and interstate rates without further thought.  Cincinnati Bell agrees with the Ohio Consumers’ Counsel (“OCC”) and the Small Local Exchange Carriers Group (“SLECs”) that there may be cost considerations that are different for interstate and intrastate access services of small and rural carriers, such that automatic mirroring may not be appropriate.  Only after the Commission has investigated that issue and made a finding that current intrastate access rates are too high should it consider how to reduce them and replace the revenue.  
As Cincinnati Bell and numerous other parties (e.g., T-Mobile, Ohio Cable Telecommunications Association (“OCTA”), Midwest Association of Competitive Communications, Inc. (“MACC”), Frontier and Verizon), have recommended, the Commission should defer adopting an access reform plan until the Federal Communications Commission (“FCC”) develops its plan for intercarrier compensation reform.  Instead of moving forward to reduce intrastate access rates at this time, the Commission’s time would be better served by conducting an analysis of the Ohio intrastate access rates so that it is thoroughly prepared to quickly respond to the impacts of any federally mandated or recommended access reforms that might result from the FCC’s intercarrier compensation review.  
B. “Revenue Neutrality” Does Not Mandate An Access Reform Fund (“ARF”).  
Although S.B. 162 mandates that any reduction in intrastate access rates be “revenue neutral,” it does not state how that is to be achieved.  Cincinnati Bell and a number of other parties advocate rate rebalancing as the first line of attack.  With the exception of carriers that would draw from the ARF, most commentors support this concept.  Despite the express exception in R.C. § 4927.15(B) that specifically permits BLES and other rate increases to achieve revenue neutral access reform, Staff’s plan ignores rate rebalancing almost entirely. The statute plainly indicates that the General Assembly believed that rate increases would be necessary to maintain revenue neutrality and does not even suggest using an external fund.  

Cincinnati Bell agrees with Windstream that if the Commission moves forward with access reform, it should not reduce rates in a flash cut.  A reasonable transition to the lower rates over several years (e.g., 3-5 years) would minimize the impact on the carriers who must reduce rates while giving them several years to phase in the offsetting retail rate increases.  Moreover, this would minimize the size of, or potentially avoid the ARF altogether, lessening the impact on contributing carriers and their customers.  A basic tenant of the various FCC access reform proposals has always been a transition to lower rates, never a flash cut.  Even the National Broadband Plan (“NBP”) recommends that if the FCC adopts inter-carrier compensation reforms involving a reduction in intrastate rates, the intrastate rates should be transitioned to interstate levels in equal increments over a period of two to four years (NBP Recommendation 8.7).  

AT&T proposes changes intended to accelerate restructuring of retail rates and to reduce the size of the ARF.  The most important change suggested by AT&T is a mechanism to reduce the size of the ARF in a reasonable time period for both price-cap and nonprice-cap ILECs.  Cincinnati Bell and AT&T only disagree as to the extent to which rate rebalancing or customer surcharges should be used to avoid creating or to diminish the ARF.  

As proposed by AT&T, retail price increases would be optional to the eligible carrier –but if they do not increase rates, the foregone amounts would be imputed to them and work to reduce their authorized withdrawals from the ARF.  Gradually, these offsets would cause the fund to diminish out of existence.  Cincinnati Bell supports this approach except for the differential treatment for price-cap versus nonprice-cap eligible carriers.  

OCC also suggests that eligible carriers should rebalance rates to recover lost access revenue, rather than have an ARF.  OCC advocates, however, that rate rebalancing must come first from non-BLES rates.  Cincinnati Bell only disagrees with the OCC on that minor point, as R.C. § 4927.15(B) specifically exempted any increases necessary to implement revenue neutrality from the limitation on BLES rate increases in R.C. § 4927.12.  OCC contends that this provision implies that BLES rates are not to be increased, but the plain language is quite the opposite.  Any rate increases necessary to achieve revenue neutrality are in addition to the $1.25 rate increases allowed under R.C. § 4927.12.  Whether revenue neutrality is accomplished through increases in non-BLES rates, BLES rates, or both, in whatever order, rates for all services offered by that LEC should be increased to some benchmark level before the Commission levies assessments against other carriers to achieve revenue neutrality.  
The concept of “revenue neutrality” should not be used to create an insurance fund.  The SLECs claim that “[r]evenue neutrality involves completely substituting the dollars lost to interstate parity in order to maintain the financial position of the ILECs.”  Cincinnati Bell agrees with T-Mobile’s conclusion that “revenue neutral” only requires giving a carrier the reasonable opportunity to replace lost revenue from some other source, not that the carrier is guaranteed a dollar-for-dollar replacement of revenues.  Where a LEC has a reasonable opportunity to recover the revenue lost from access reform from their own end user customers, it must do so before seeking outside help.  The ARF proposal does far more than offer a reasonable opportunity, it is both a guarantee of full recovery at other parties’ expense and a subsidization of other competitive losses having nothing to do with access reform.  
If the Commission is determined to remove subsidies from intrastate access charges, it should not shift the problem to other carriers and create a new subsidy paid by other providers.  If the subsidy is to be eliminated, the costs should be shifted where they belong, to other services provided by the affected ILECs, not to other carriers and their customers.  
C. A Benchmark Local Rate Should Be Established.
A crucial part of determining whether the affected ILECs can recover any mandated access rate reductions from their own customers is to compare their local rates to those of other ILECs in the state.  AT&T, OCC, T-Mobile, Sprint, and Cincinnati Bell all recommend a statewide benchmark.  As OCC says, there is no equitable or logical reason why customers of other companies should be required to support low rates of the eligible carriers.  
At a minimum, the Commission should establish a statewide benchmark rate for all basic local exchange service and require all LECs to price their services at or above that statewide benchmark before granting access to a state fund.  The statewide benchmark would set an affordable rate for local services while minimizing unnecessary subsidization.  A LEC that fails or refuses to raise its rates to the benchmark should have that incremental revenue imputed to it.  The Commission should examine all potential revenue streams available from a LEC’s network to determine whether the company has other opportunities to recover revenue.  Only if a LEC has insufficient internal revenue opportunities should it have access to a state fund.  
AT&T and OCC have both offered proposals for how the Commission should set the benchmark. The determination of an appropriate benchmark should be addressed during further analysis of an overall proposal after the appropriate data has been collected by the Commission and all interested parties have an opportunity to examine the data.  However, Cincinnati Bell suggests that rather than taking a statewide average of all LEC rates as the OCC proposes, which may be downwardly skewed by the LECs who would be subject to intrastate access charge reductions, the average should only be composed of LECs who will not be subjected to access charge reductions.  This approach, as well as others, needs further analysis.  
D. The Plan Needs More Analysis.  

Cincinnati Bell reiterates its request that the Commission gather more data about the “eligible companies” in order to analyze their businesses as a whole and determine where it is appropriate for them to help themselves by rebalancing rates before obtaining external help.  Cincinnati Bell is not alone in advocating that the Commission conduct a more thorough analysis before creating an ARF subsidy.  

As the OCC noted, in its December 8, 2010 Entry, the Commission stated that it would use the comment process to determine the framework for proceeding in this matter, including what data is necessary.  Many commenting parties believe that much more data is necessary than would be obtained by the Staff’s proposal.  Such data should include all eligible LEC rates and quantities and sufficient information to determine the appropriate benchmark rates that LECs must charge (or have imputed to them) before they may draw from an ARF.  

At this point, there is no data in this record.  Before any final decisions are made on whether to create an ARF or as to the size of the ARF, it is important that such data be gathered, made available, and that the parties have an opportunity to comment.  The data should not simply be used to calculate the ARF.  If the cost of reducing intrastate access charges is the creation of the ARF, there should be a more thorough vetting through proceedings that include testimony from interested parties, the opportunity to review and examine the validity of relevant data and a hearing to allow inquiries into such data and testimony.

III. RESPONSES TO SPECIFIC APPENDIX B QUESTIONS
1)
The Staff’s proposed plan for restructuring of ILEC access rates addresses the impact of access rate reductions only and does not address the impact of access line loss on the rural ILECs’ POLR obligation.  Should the impact of access line loss on revenue be addressed as part of the access restructuring plan?  What are the advantages and disadvantages of such an addition to the restructuring plan?  
Virtually every party agrees that the plan should not address the effect of access line loss.  Revised Code § 4927.15(B) only addresses revenue lost because of access rate reductions.  All ILECs have lost lines and continue to do so and the Commission should not interfere with the competitive marketplace to shield one group of carriers from such competition or to force other providers to subsidize them against competition.  Everyone appears to agree that the ARF should not address the provider-of-last-resort obligation nor should a high cost support fund be a part of this proceeding, which should focus only on revenue neutrality due to access rate reform.  

2)
Although the Staff’s proposed plan does not require interconnected voice over internet protocol (VoIP) service providers to contribute to the restructuring fund, it requires a provider of telecommunications services to a provider of interconnected VOIP-enabled services to pay the mandatory monthly contribution related to those VoIP services.  As VoIP traffic volumes terminating on the eligible ILEC’s networks increases, is this a reasonable approach to obtain support from all beneficiaries of the eligible ILEC’s networks?

There is a division among the comments as to how VoIP providers should be assessed (or whether they should be assessed).  Virtually everyone agrees that assessing wholesale telecommunications service providers to VoIP carriers would be ineffective and problematic.  The revenue from these services may have little relationship to retail intrastate revenues of VoIP carriers.  The proposal would also inject the long-running debate over whether VoIP is a “telecommunications service” into the process.  Staff’s proposal to assess the provision of wholesale service to VoIP is too indirect.  

Remarkably, the OCTA contends that the plan would discriminate against VoIP because it would assess retail intrastate revenues of all other providers, but the wholesale revenues associated with telecommunication services provided to support an interconnected VolP service.  Cincinnati Bell does not understand how OCTA can interpret this as discrimination against VoIP, as it would receive more favorable treatment than any other form of service that uses the PSTN and give it an unfair advantage.  
Many parties (Windstream, Sprint, Frontier, SLECs, CenturyLink, AT&T) agree with Cincinnati Bell that, if the Commission establishes the ARF, it can and should require interconnected VoIP providers to contribute directly.  Many parties noted that the FCC’s recent Declaratory Ruling
 permits states to assess intrastate revenues of VoIP providers.  Cincinnati Bell agrees with AT&T that the FCC safe harbor percentages developed for federal universal service contributions can be used to apportion intrastate VoIP revenues.  
Because its members are largely cable companies that offer telephone service using VoIP technology, the OCTA has a vested interest in avoiding contributions to the ARF.  The OCTA argues that R.C. § 4927.03 gives the Commission no authority over interconnected VoIP, except as provided in R.C. § 4927.04.  But the SLECs correctly point out that R.C. § 4927.03(A) permits the Commission to assess interconnected VoIP service providers where "necessary for the protection, welfare, and safety of the public."   Even the OCTA admits that the Commission could reassert some authority upon a finding that the authority is necessary for the protection, welfare, and safety of the public.  The Commission could easily find that intrastate access reform serves these purposes, therefore, assessing VoIP service would be necessary for that purpose.  
OCTA also argues that the legislature omitted VoIP in R.C. § 4927.03(B) when it gave the Commission express authority over wireless providers with respect to R.C. § 4927.15(C), implying that this means there is no authority over VoIP.  The lack of explicit authority under R.C. § 4927.15(C) does not diminish the Commission’s general powers over universal service under R.C. § 4927.04.  Revised Code § 4927.04 preserves the Commission’s authority over state universal service funds, for which VoIP carriers may be assessed.  As urged by AT&T, the Commission should make every effort to include interconnected VoIP providers as direct, not indirect, contributors, which it could do by expressly finding that the ARF is a state “universal service fund,” and thereby require that all interconnected VoIP providers pay into the fund.  
Consistent with the FCC's decisions and its own state authority, the Commission should require that all interconnected VoIP voice service providers earning Ohio intrastate revenues contribute to the ARF using the same the FCC-approved option that it does for federal USF purposes.  Public policy dictates that the Commission should treat all competitive services the same.  There is no more reason for ILECs that already mirrored their access rates to have to contribute to a fund than wireless or VoIP providers.  If ILECs must contribute to an ARF, so should wireless and VoIP to avoid unfair discrimination.  If the Commission cannot find a way to directly assess the intrastate revenue of VoIP providers, it should not create the ARF.  Otherwise, it would create yet another competitive advantage to VoIP carriers over ILECs.  
3)
The Staff’s proposed plan includes a provision for recalculating the size of the restructuring mechanism for each eligible ILEC every two years after the initial restructuring mechanism becomes operational.  Is this a reasonable time frame? If not, how often should the recalculation of the fund occur?  Should the fund recalculations for price-cap eligible ILECs and nonprice-cap eligible ILECs be performed at different intervals?

With few exceptions, the parties believe that any ARF should be recalculated annually.  Waiting two years (or longer) between adjustments would unreasonably compensate eligible carriers for historical revenues not attributable to access rate reductions.  The statute only requires revenue neutrality caused by mandated decreases in rates, not demand quantities, so the effect of demand reductions must be filtered out on a current basis.  The data is easily collected annually and annual adjustments would keep the fund size in line with the current need.  
For these same reasons, most parties object to the use of 2009 data because it would preserve past revenue losses unattributable to access rate reductions.  Since no access charge reductions have yet occurred, no data older than 2010 is relevant for purposes of establishing the size of the fund.  Data from 2010 (or later) will be available before any ARF is initiated and would represent more current conditions at the time of any mandated access charge reductions.  

To the contrary, Windstream and CenturyLink argue that recalculation of the fund every two years is sufficient and the SLECs make an even more extreme five year proposal.  None of these parties provides any justification for their proposals, which would only serve to preserve existing revenue streams over a longer period, for both access rate reductions and revenue lost to competition.  There is no justification for such a lengthy recalculation period when all of the data necessary is available annually.  
4)
The Staff’s proposed plan includes different methodologies for recalculating the size of the access restructuring mechanism for price-cap eligible ILECs than the methodology proposed for nonprice-cap eligible ILECs.  Is this a reasonable approach?

Most parties (e.g., Cincinnati Bell, T-Mobile, Verizon, Sprint, Frontier, CenturyLink, MACC) agree that, if the Commission moves forward with an ARF, it should not use different methodologies for price-cap versus non-price-cap eligible ILECs.  No party who advocates different treatment has provided a good reason for doing so.  
The plan as written would continually compensate non-price-cap eligible carriers based upon initial demand quantities, not those from the most recent year.  This would improperly preserve access revenues from the initial plan year in perpetuity, regardless of actual usage.  The plan should require all eligible carriers to recover at least some of the access charge reductions from their own customers.  Under the Staff’s proposal, only price-cap ILECs would do so.  The same recalculation should apply to all eligible carriers and should be done annually.  The Commission should require all eligible carriers to move their basic access line rates up to a benchmark level or to be deemed to have done so if they choose not to raise rates.  

AT&T appears to support different treatment of non-price-cap eligible carriers, but agrees that the mechanism for weaning them off of ARF support is deficient.  AT&T suggests a means of accelerating the fund reduction for price-cap and nonprice-cap eligible carriers, but proposes a slower process for nonprice-cap eligible carriers.  While AT&T’s reform proposals are better than the plan as originally proposed, they still do not go far enough as no valid reason for treating the two carrier classes differently has been provided.  
5)
The Staff proposes a third-party administrator to oversee the access restructuring fund.  How should this third-party administrator be selected?  What criteria for selecting a third-party administrator should be included in the selection process?  Are there alternatives to a third-party administrator that the Commission should consider?

Cincinnati Bell and several other parties believe that it is premature to address requirements for a third party administrator, when a determination has not yet been made as to the necessity or size of the fund.  Most parties agree that, if a fund is necessary, an RFP process would be appropriate to select an administrator or the Commission should consult with other state commissions that have established funds.  Cincinnati Bell is not convinced that an outside administrator and the accompanying cost will be necessary and agrees with Frontier that the Commission should consider having staff manage the ARF.  
6)
The Staff proposes that the projected administration costs be included in the fund size calculation.  How should a reasonable initial administration cost amount be estimated?  How should it be calculated on an ongoing basis?

Most parties suggest that the Commission use an outside administrator to manage the ARF and to use an RFP process to estimate administrative costs.  Although Cincinnati Bell believes this is premature, if an administrator is selected to manage the fund, costs should be established using competitive bidding and be strictly controlled by contract terms.  
7)
The Staff proposal includes a provision to allow the Commission to revisit the access restructure mechanism if the FCC takes specific actions.  Is this a reasonable approach?

The FCC will likely address access reform on a national level in the near future.  Without knowledge of the components of upcoming federal action, any further state effort should be suspended until federal direction is known.  Most comments (T-Mobile, OCTA, MACC, Frontier, Verizon, Windstream) urge the Commission to delay taking any action at this time and instead, wait for the FCC to act on a national policy and then determine if any further action is necessary in Ohio.  As mentioned above, the only action that the Commission should undertake at this point is an analysis of the reasonableness of intrastate access rates so that the Commission can provide constructive comments in the FCC’s proceeding and be prepared to reform intrastate rates if necessary when the FCC acts.    
All parties appear to agree that, if the Commission acts before the FCC, it should revisit access reform when the FCC acts.  While the SLECs oppose termination of the ARF based upon action of the FCC or the establishment of a state high cost support fund, the Commission should not retreat from aggressively seeking ways to minimize or eliminate the ARF.  Without a trigger to react to other regulatory developments, the ARF could languish indefinitely and remain a drag on economic efficiency and competition.  
8)
In what ways, if any, can the Staff proposal be modified to address various contingencies including, but not limited to, carriers entering or exiting the Ohio market and mergers between and acquisitions of carriers doing business in Ohio?

Most parties see no issues with regard to carriers entering or exiting the market or with mergers and acquisitions, assuming that revenues are assessed on a current basis using a uniform percentage.  Contributions would follow revenues and should be fairly automatic.  However, for this to work, it is critical that the ARF be recalculated annually so that contributions are matched as closely to the necessary fund size as possible.  

9)
If a carrier believes that it is not a contributing carrier, how shall such a carrier inform the Commission of its belief?  How should the Commission deal with such carriers?

No party sees any great issue here.  The contribution mechanism ought to be self enforcing, but to the extent there is doubt, carriers could bring issues to the attention of the Commission.  The Commission would be able to take enforcement action against any contributing carrier that fails to provide the required information or to make the required contribution.  
IV.
ADDITIONAL ISSUES 
A. Definitions

In its initial comments, Cincinnati Bell provided a basis for the Commission to expand the definition of “contributing carrier” to include wireless resellers.  No other party addressed this issue, but Verizon seeks to exclude wireless carriers altogether.  Its contention that all wireless carriers should be exempt ignores the realities of the marketplace, as wireless carriers are universally recognized as direct competitors to wireline service and should not be given a competitive advantage.  Even Verizon acknowledges that consumers can obtain service from a wide variety of providers, including ILECs, CLECs, wireless carriers, and cable and VoIP providers.  It would be unfair for only wireline carriers to contribute to an ARF when wireless and VoIP providers compete directly.  
B.
IXCs Who Charge Higher Intrastate Rates in Ohio Should Be Required To Flow Through the Benefit of Access Charge Reductions.  

In its initial comments, Cincinnati Bell suggested that any IXC that charges Ohio customers higher rates for intrastate toll calls should be required to eliminate the rate disparity.  The only other party to address this issue, the OCC, agrees that the Commission should require IXCs to pass through the savings received through any intrastate access charge reductions that might be ordered in this proceeding.  

C.
Contributing Carriers Should be Allowed to Recover ARF Assessments Via 


an Explicit End-User Surcharge.

Several parties recommended that the Commission clarify that contributing carriers can pass the cost of their contributions through to end users and no one disagreed.  The OCC advocated explicit surcharges for the recovery of this expense and asserts that R.C. § 4927.15(B) expresses a preference that the cost recovery for contributions to the ARF should come from services other than BLES.  Cincinnati Bell disagrees, as the statute expressly allows increases in BLES rates to meet the revenue neutrality requirement and nothing precludes passing the cost of contributions to both BLES and non-BLES customers, either in rates or through a separate line item surcharge.  Cincinnati Bell believes it should be up each carrier as to how it wishes to recover the cost.  The Commission should only confirm the right to pass on this cost.  
V.
CONCLUSION

The Commission should not adopt the ARF, certainly not at this time on this record.  Instead, the Commission should gather data about rates and revenues for all of the services provided by eligible carriers and determine how those carriers can rebalance their own rates to recover revenues lost through access rates reductions before any fund is created whereby other carriers and their customers are assessed to subsidize them.  If the Commission then decides that an ARF is necessary, the structure of the ARF should be amended in accordance with Cincinnati Bell’s comments herein.  
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