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[bookmark: _Toc121237534]I. 	INTRODUCTION
Under R.C. 4928.54, electric utilities are conducting competitive auctions to serve PIPP consumers separately from their standard offer consumers. This law is flawed, PIPP consumers cannot shop.[footnoteRef:3] These customers are captive to the unlawful and unconscionable outcome of these auctions. Now PIPP consumers are paying significantly more than standard service offer consumers for the same service.[footnoteRef:4] That is unthinkable for these at-risk Ohioans who cannot afford to pay more, but there is nothing they can do to avoid these increased charges. And what PIPP consumers don’t pay is charged to all other consumers through the USF Rider.  [3:  R.C. 4928.54.]  [4:  OCC Initial Brief at 1-2 (September 12, 2022). Estimates are that the annual electricity billings for an individual low-income PIPP consumer (for the year ending May 31, 2023) will exceed the standard offers by approximately $1,154 for AEP PIPP consumers, $1,289 for Duke PIPP consumers, $584 for AES PIPP consumers, $334 for CEI PIPP consumers, $331 for Toledo Edison PIPP consumers, and $339 for Ohio Edison PIPP consumers. ] 

The PUCO should protect all consumers by rejecting or modifying Ohio Department of Development’s (“ODOD”) Settlement[footnoteRef:5] with utilities and industrial customers. This phase two Joint Settlement reflects the drastically increased 2023 USF Rider charges in ODOD’s November 21, 2022 Amended Application and Supplemental Testimony. ODOD, AEP, Duke, AES, and the Industrial Energy Users signed the Settlement (which was unopposed by First Energy, OEG, and the PUCO Staff) regarding the state Universal Service Fund (“USF”) for at-risk Ohioans. Unfortunately, no representative of residential consumers signed the Settlement. The Settlement fails Ohio’s policy law that the state must protect at-risk consumers, per R.C. 4928.02(L). The Settlement is contrary to Ohio law because the staggering increases in the USF Rider rates are unjust and unreasonable in violation of R.C. 4905.22.[footnoteRef:6] [5:  Joint Ex. 1.]  [6:  OCC Ex. 1 (Testimony Recommending Consumer Protections Instead of the ODOD/Electric Utilities’/Industrial Groups’ Settlement by James D. Williams) at 3, 9 (November 23, 2022). ] 

In this phase two Settlement, ODOD, the utilities and the industrials recommend an unconscionable and unlawful result where the aggregated 2023 USF revenue requirement is increased to $358,924,849[footnoteRef:7], up from the 2022 aggregated USF revenue requirement of $187,258,690.[footnoteRef:8] This represents a 92% increase over the 2022 revenue requirement.[footnoteRef:9] A bigger revenue requirement means that all Ohio EDU consumers (who are funding the USF) are paying higher rates. And even worse, this 2023 increased revenue requirement that is reflected in November’s amended application is a $29.6 million increase from the original rate application filed just a month earlier, in October.  [7:  ODOD Ex. 4 at 5.]  [8:  OCC Ex. 1 (Testimony of James D. Williams) at 6.]  [9:  OCC Ex. 1 (Testimony of James D. Williams) Table 1 at 6. The 2022 USF Revenue Requirement was $187,258,690. The 2023 USF Revenue Requirement is $358,924,849. $187,258,690 - $358,924,849 = -$171,666,159/$187,258,690 = 91.7% (rounds to 92%) increase.] 

According to October’s original application, the 2023 aggregated revenue requirement was $329,246,200 because it reflected data from September 2021.[footnoteRef:10] A month later, ODOD amended its application by using actual September 2022 data causing a $29.6 million increase from the October filing. This represents a significant rate increase applied to each utility’s USF rider over one month. Obviously, the increased cost of the USF will be even higher once October, November and December 2022 actual data (as opposed to estimates) are used for the final reconciliation. As ODOD’s witness testified, the 2023 USF costs are increased due to the increased cost of electricity delivered to the EDUs’ PIPP customers.[footnoteRef:11] [10:  ODOD Ex. 4 at 5; OCC Ex. 1 (Testimony of James D. Williams) at 3, 6.]  [11:  ODOD Ex. 4 at 2-5. ] 

The Joint Settlement violates regulatory principles and practices because it results in unreasonably high USF rates to PIPP consumers and to all residential consumers that contradict Ohio policy supporting reasonably priced retail electric service.[footnoteRef:12] Consumers and the public interest do not benefit from unreasonably priced retail electric service. The PUCO should reject the Settlement. [12:  R.C. 4928.02(A); see also, R.C. 4905.22; OCC Ex. 1 (Testimony of James D. Williams) at 8. ] 


[bookmark: _Toc121237535]II.	RECOMMENDATIONS
The PUCO traditionally analyzes partial settlements, such as the one here, by the following standards:
1.	Is the settlement a product of serious bargaining among capable, knowledgeable parties?[footnoteRef:13] [13:  See In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company, Individually and, If Their Proposed Merger Is Approved, as a Merged Company (collectively, AEP Ohio) for an Increase in Electric Distribution Rates, Case No. 11-351-EL-AIR, et al., Opinion and Order (December 14, 2011) at 9; In the Matter of the Application Seeking Approval of Ohio Power Company’s Proposal to Enter into an Affiliate Power Purchase Agreement for Inclusion in the Power Purchase Agreement Rider, Case No. 14-1693-EL-RDR, et al., Opinion and Order (March 31, 2016) at 52. The PUCO considered the diversity of the signatory parties in that case.] 

[bookmark: _Hlk110843101]2.	Does the settlement, as a package, benefit customers and the public interest?

3.	Does the settlement package violate any important regulatory principle or practice?[footnoteRef:14] [14:  Consumers’ Counsel v. Pub. Util. Comm’n. (1992), 64 Ohio St.3d 123, 126.] 


The Settlement fails the PUCO’s three-part test for settlements. Limited bargaining occurred. ODOD’s amended application was filed November 21 and the Joint Settlement was filed two days later, on November 23. Emails were exchanged during the afternoon of the Settlement’s filing. The Settlement essentially adopts ODOD’s amended application filed on November 21, 2022.[footnoteRef:15]  [15:  ODOD Ex. 3.] 

In considering the first prong of the PUCO’s three-part test for settlements, the PUCO has at times considered the diversity of the signatory parties.[footnoteRef:16] The signers of the Settlement lack a diversity of interests. No residential consumer representative, such as OCC, signed the Settlement (and for good reason).  [16:  In re Application of Ohio Edison Co., the Cleveland Elec. Illuminating Co., & the Toledo Edison Co. for Approval of their Energy Efficiency & Peak Demand Reduction Program Portfolio Plans, Case No. 16-743-EL-POR, Opinion & Order ¶ 61 (November 21, 2017).] 

The Settlement does not benefit customers and the public interest, failing the second standard. The Settlement harms all consumers, who are paying higher rates through the USF, instead of benefiting them.
The Settlement violates regulatory principles and practices, failing the third standard. The Settlement violates Ohio law in R.C. 4905.22, 4928.02(A), R.C. 4928.02(L), R.C. 4928.542, R.C. 4928.543 and O.A.C. 122:5-3-06.[footnoteRef:17]  [17:  See, R.C. 4928.542(B) (the winning bid should reduce the cost of the percentage of income payment plan program relative to the otherwise applicable standard service offer); R.C. 4928.02(L) (under the policy of Ohio, the PUCO must “protect at-risk populations…”); ODOD Aggregation rule 122:5-3-06 (the director shall review from time to time the feasibility of aggregating PIPP plus customers as contemplated by section 4928.54…if substantial savings can be realized).] 

For these reasons, the PUCO should reject or modify the Stipulation.
[bookmark: _Toc121237536]A. 	To protect consumers, the PUCO should reject the Settlement given the lack of serious bargaining and lack of diversity among those who signed it. 
The Settlement lacks serious bargaining. In fact, very limited bargaining occurred. ODOD’s amended application was filed November 21, and two days later, on November 23, the Joint Settlement was filed. The only bargaining that occurred were emails exchanged during the course of the afternoon before the Settlement was filed. The Settlement adopts in substance ODOD’s November amended application.
Additionally, in considering the first prong of the PUCO’s three-part test for settlements, the PUCO has at times considered the diversity of the signatory parties. “[T]he diversity of the signatory parties may be a consideration in determining whether a settlement is a product of serious bargaining among capable, knowledgeable parties under the first prong of the Commission’s test.”[footnoteRef:18] [18:  In re Application of Ohio Edison Co., the Cleveland Elec. Illuminating Co., & the Toledo Edison Co. for Approval of their Energy Efficiency & Peak Demand Reduction Program Portfolio Plans, Case No. 16-743-EL-POR, Opinion & Order ¶ 61 (November 21, 2017).] 

As stated, the Settlement was signed by ODOD, three electric utilities (AEP, AES and Duke),[footnoteRef:19] and an industrial energy organization (IEU-Ohio).[footnoteRef:20] ODOD is a state agency with the administrative oversight responsibility for the electric PIPP program, among its other responsibilities for businesses, communities and tourism. [19:  AEP, AES and Duke.]  [20:  IEU-Ohio and OEG.] 

While ODOD claimed under cross-examination that it represents the interests of PIPP customers and Ohio USF ratepayers,[footnoteRef:21] ODOD couldn’t cite any authority for this concept.[footnoteRef:22] Moreover, ODOD admitted that there has been no discussion within ODOD about the bill impacts to residential consumers associated with the amended application.[footnoteRef:23] There is no evidence that the utilities bargained with ODOD as a representative of residential consumers, even if it might have been an adequate class representative of residential consumers. Rather ODOD’s only interest in the case was its own interest in administering the USF and in getting rates established prior to 2023.[footnoteRef:24] Such an interest is not reflective of the interest of the residential consumer class. And ODOD presented no evidence that it made demands to the utilities that would have benefitted the residential class.[footnoteRef:25]  [21:  Tr. at 11, 14, 37. ]  [22:  Tr. at 14.]  [23:  Tr. at 20. ]  [24:  ODOD Ex. 3 at 1-2.]  [25:  See, e.g., In re Application of Ohio Edison, et al., 20916-Ohio-3021, ¶ 42-45. ] 

ODOD admitted that the agency has not had discussions about how to deal with the high PIPP rates compared with the SSO at the time the application and amended application were prepared.[footnoteRef:26] These actions do not reflect those of an agency representing PIPP consumers and Ohio’s residential consumers. Moreover, there is no support for ODOD’s representation claim in R.C. 4928.53, the statute enabling the ODOD director to administer low-income customer assistance programs and adopt rules.  [26:  Tr. at 21. ] 

OCC, on the other hand, represents the interests of all residential consumers, including low-income PIPP consumers who pay the higher than standard service offer rates sanctioned in the Settlement. And OCC represents consumers paying for the PIPP program. OCC opposes the Settlement. 
Especially in this case affecting at-risk Ohioans, the PUCO should consider diversity of interests in the Settlement. The Settlement lacks diverse interests, as no party that provides legal representation for residential consumers (here, OCC), signed the Settlement. 
Moreover, ODOD’s position in this Settlement—sanctioning PIPP electricity rates in excess of the utilities' standard offers, no discussions about bill impacts or how to address the high PIPP rates—does not demonstrate that it represents residential consumers. The Settlement makes no mention of the fact that PIPP consumers are being charged higher rates than non-PIPP consumers.
There is law that OCC is the statutory representative for Ohio residential utility consumers.[footnoteRef:27] The Settlement stipulators, with their limited interests, are not a proxy for those residential consumers (including at-risk Ohioans) that the Settlement most affects across Ohio.  [27:  R.C. Chapter 4911.] 

The Settlement lacks serious bargaining and diversity of interests and fails the first prong. The PUCO should reject the Settlement. 


[bookmark: _Toc121237537]B. 	To protect consumers, the PUCO should reject or modify the Settlement because higher PIPP rates relative to the standard service offer (causing higher rates for all consumers paying the USF) do not benefit consumers or the public interest.
Under the Settlement, PIPP customers are currently being charged higher generation rates than the generation rates that are charged for residential consumers served under each utility’s standard service offer. But under the policy of Ohio in R.C. 4928.02(L), the PUCO and ODOD must “protect at-risk populations...." PIPP consumers are an at-risk population. Because of the higher PIPP rates, all consumers who pay the USF are also being charged higher USF rates.
The Settlement fails to protect this at-risk population and all consumers. The Settlement harms this at-risk population, with higher charges and increased debt. The Settlement also harms all consumers, who are paying higher rates through the USF. The Settlement thus fails this prong requiring that the Settlement benefit customers and the public interest. The PUCO should reject the Settlement.
 The policy of the state that the PUCO must carry out in R.C. 4928.02(A) requires “reasonably priced retail electric service.” Consumers and the public interest are harmed by unreasonably priced retail electric service. The Settlement thus fails this prong. 
Across each of the electric utilities, PIPP generation rates are significantly higher than the rates charged to standard offer consumers. OCC has previously addressed in an earlier phase of this proceeding how this is in violation of R.C. 4928.542(B).[footnoteRef:28] [28:  Under R.C. 4928.542(B), an energy marketer’s winning bid shall reduce the cost of the PIPP program relative to the otherwise applicable standard service offer rate established under R.C. 4928.141, 4928.142 and 4928.143. And a winning bid shall result in the best value for persons paying the universal service rider, under R.C. 4928.542.] 

But all other Ohio electric consumers are harmed, and not only PIPP consumers. That is because the difference between the actual electric bill and the PIPP customer payment is paid by all consumers through the USF rider. PIPP rates that exceed the SSO rates for generation are an unreasonable additional cost on the USF that all customers (including PIPP consumers) are responsible for paying. And the burden on all consumers is even greater when and if PIPP customers are unable to pay their total electric bill.
For this reason, the Settlement does not benefit customers and the public interest, failing the second standard. The Settlement harms consumers and the public interest, instead of benefiting them. As OCC witness Williams testified: 
The proposed Joint Settlement results in unreasonably high USF rates that contradict Ohio policy supporting reasonably priced retail electric service.[footnoteRef:29] Assuming 1,100 kWh monthly usage, a customer of AEP Ohio will experience a USF rate increase from $2.65 in December 2022 to $5.90 in January 2023. This is a $3.25 or 123% increase for AEP consumers. AES Ohio customers will experience a USF rate increase from $0.79 in December 2022 to $3.86 in January 2023. For AES consumers, this is a $3.07 or 389% increase. Customers of Duke Energy Ohio will experience a USF rate increase of $0.67 in December 2022 to $2.34 in January 2023. This is a $1.67 or 249% increase for Duke consumers. These are significant rate increases in a single rider over one month that do not consider the impact of other rate increases, rising electricity costs, and on-going inflationary concerns.[footnoteRef:30]  [29:  R.C. 4928.02(A).]  [30:  OCC Ex. 1 (Testimony of James D. Williams) at 8-9.] 


R.C. 4905.22 requires just and reasonable rates. But a 92% increase[footnoteRef:31] in the USF rider revenue requirement, which all Ohio consumers pay, is not just and reasonable.  [31:  OCC Ex. 1 (Testimony of James D. Williams) Table 1 at 6. The 2022 USF Revenue Requirement was $187,258,690. The 2023 USF Revenue Requirement is $358,924,849. $187,258,690 - $358,924,849 = -$-171,666,159/$187,258,690 = 91.7% (rounds to 92%) increase.] 

Table 1: Comparison of 2023 USF Revenue Requirement with 2022[footnoteRef:32] [32:  OCC Ex. 1 (Testimony of James D. Williams) at 6.] 

	EDU
	2023 USF Revenue Requirement
	2022 USF Revenue Requirement
	Difference
	Percentage Increase

	AEP Ohio
	$180,761,552
	$80,600,646
	$100,160,906
	124.3%

	AES Ohio
	$40,905,828
	$9,547,863
	$31,357,964
	328.4%

	Duke Energy Ohio
	$34,784,697
	$11,485,776
	$23,298,921
	202.9%

	Cleveland Electric Illuminating
	$30,434,758
	$23,243,736
	$7,191,022
	30.9%

	Ohio Edison
	$62,368,675
	$47,307,588
	$15,061,087
	31.8%

	Toledo Edison
	$18,776,773
	$15,073,083
	$3,703,690
	24.6%

	Total
	$358, 924,849
	$187,258,690
	$171,666,159
	91.7%



This table shows the increase in rider charges to consumers that would result if the proposed Settlement is approved. For example, charges to Duke consumers would more than triple, increasing from about $11 million in 2022 to about $34 million in 2023. Charges to AES (DP&L) consumers would similarly more than triple, going from about $9 million in 2022 to over $40 million in 2023. AEP charges would increase by about $100 million, going from about $81 million in 2022 to about $181 million in 2023. 
In all instances, the higher costs which are added to PIPP consumers arrearages are paid by all consumers via the USF rider. This will result in increases in all consumers’ bills. The amount of the additional charges is reflected in the table below from Mr. Williams’ testimony. Under the USF rider, residential consumers pay the first USF block rate (because their usage is under 833,000 kWh). 
The significant increased percentage difference between first block rates for each utility in 2022 compared to 2023 is summarized in the below table from OCC witness Williams’ testimony. Table 2 also shows the estimated annual USF cost for average residential consumers based on monthly and annual usage information filed by ODOD to support the amended application.[footnoteRef:33] [33:  ODOD Ex. 4 (Supplemental Testimony of Megan Meadows) at MM-25 through MM-30.] 

Table 2: Comparison of 2023 USF Rates Compared with 2022 USF Rates[footnoteRef:34] [34:  OCC Ex. 1 (Testimony of James D. Williams) at 6; table taken from Joint Ex. 1 at 4 (Settlement).] 

	EDU
	2023 First 833,000 kWh
	2023 Above 833,000 kWh
	2022 First 833,000 kWh
	2022 Above 833,000 kWh
	Percentage Difference (1st Block)
	Estimated Annual USF Cost for Average Residential Consumers

	AEP Ohio
	$0.0053667
	$0.0001756
	$0.0024127
	$0.0001756
	122.4%
	$62.79[footnoteRef:35] [35:  ODOD Ex 4 (Supplemental Testimony of Megan Meadows) at Attachment MM-25. Monthly 975 kWh X 12 = 11,700 X $0.0053667 = $62.79.] 


	AES
	$0.0035110
	$0.0005700
	$0.0007223
	$0.0004213
	386.1%
	$42.55[footnoteRef:36] [36:  ODOD Ex 4 (Supplemental Testimony of Megan Meadows) at Attachment MM-26. Monthly 1010 kWh X 12 = 12,120 X $0.0035110 = $42.55.] 


	Duke
	$0.0021270
	$0.0004690
	$0.0006075
	$0.0003477
	250.1%
	$26.70[footnoteRef:37] [37:  ODOD Ex 4 (Supplemental Testimony of Megan Meadows) at Attachment MM-27. Monthly 1,046 kWh X 12 = 12,552 X $0.0021270 = $26.70.] 


	CEI
	$0.0020060
	$0.0005680
	$0.0015450
	$0.0005680
	29.8%
	$17.24[footnoteRef:38] [38:  ODOD Ex 4 (Supplemental Testimony of Megan Meadows) at Attachment MM-28. Monthly 716 kWh X 12 = 8,592 X $0.0020060 = $17.24.] 


	OE
	$0.0029592
	$0.0010461
	$0.0022477
	$0.0010461
	31.6%
	$30.43[footnoteRef:39] [39:  ODOD Ex 4 (Supplemental Testimony of Megan Meadows) at Attachment MM-29. Monthly 857 kWh X 12 = 10,284 X $0.0029592 = $30.43.] 


	TE
	$0.0027352
	$0.0005610
	$0.0021160
	$0.0005610
	29.3%
	$26.00[footnoteRef:40] [40:  ODOD Ex 4 (Supplemental Testimony of Megan Meadows) at Attachment MM-30. Monthly 792 kWh X 12 = 12,120 X $0.0027352 = $26.00.] 




The percentage of the increase from 2022 to 2023 is staggering. And yet ODOD admitted on cross that there is no notice provision on bills explaining the increase.[footnoteRef:41] ODOD admitted on cross that the agency has not had discussions about how to deal with the high PIPP rates compared with the standard service offer at the time either the application or amended application were prepared.[footnoteRef:42] ODOD admitted on cross that bill impacts associated with the amended application have not been considered.[footnoteRef:43] ODOD admitted that the agency has no estimated cost of PIPP for October, November, and December 2022.[footnoteRef:44] While ODOD recognized that the $29 million additional impact in the amended application is associated with the September 2022 actual cost of PIPP data,[footnoteRef:45] the agency has not calculated an updated aggregated revenue requirement based on the assumption that the October-December 2022 cost of PIPP increase could be the same magnitude as September 2022.[footnoteRef:46] ODOD admits to having no specific reason why those calculations were not performed.[footnoteRef:47] [41:  Tr. at 38-39. ]  [42:  Tr. at 21. ]  [43:  Tr. at 20. ]  [44:  Tr. at 27. ]  [45:  Tr. at 24.]  [46:  Tr. at 27.]  [47:  Tr. at 28.] 

[bookmark: _Hlk113485263]The Settlement adopting these significantly increased USF rider rates—some of which have not yet been calculated --is not beneficial consumers who pay the USF rider. It’s contrary to the public interest. The Settlement fails the second prong and should be rejected by the PUCO.
[bookmark: _Toc121237538]C. 	To protect consumers, the PUCO should reject or modify the Settlement because it violates regulatory principles and practices, including that it violates Ohio law requiring reasonably priced electric service and that rates be just and reasonable.
The Settlement, if approved, results in ODOD filing USF rates to be collected from consumers in 2023 that violate Ohio law. 
R.C. 4905.22 requires that rates be just and reasonable. It is not just and reasonable to charge PIPP consumers higher rates than the rates charged to standard service offer consumers. And it is not just and reasonable to charge all consumers excessive USF rider rates. 
R.C. 4928.02(A) is an Ohio policy (and regulatory principle) that requires the availability to consumers of adequate, reliable, safe, efficient, not discriminatory, and reasonably priced retail electric service. The high PIPP rates are unreasonably priced retail service considering the lower rates that non-PIPP residential consumers are charged under the standard service offer. And the rates increase charges for all consumers that pay the USF. Ohio regulatory policy and principles are thus violated.
Another regulatory principle is violated in light of the expanded PIPP eligibility. That is the principle that regulation should enable consumer understanding of their services.[footnoteRef:48] But consumers will not receive any notice in their bills on why the USF rider rate has increased come January 2023. Thus, this principle for consumer understanding is violated.  [48:  See, R.C. 4928.10; R.C. 4928.02 and Rule 4901-1-10-12; 4901:1-10-24.] 

The Settlement fails the third prong because it violates regulatory principles and practices. The PUCO should reject or modify the Settlement. 

[bookmark: _Toc121237539]III. 	CONCLUSION
The Settlement does not pass the PUCO’s three-part test for evaluating settlements. The Settlement lacks serious bargaining and a diversity of interest by virtue of it not being signed by a legal representative of residential utility consumers including PIPP consumers. The Settlement harms customers and disserves the public interest because low-income PIPP consumers are being billed rates higher than the standard service offer, and USF charges are increased to all consumers. Rider charges to all USF consumers are significantly increased as a result of the magnitude of the increased charges. And the Settlement violates regulatory principles by, among other things, sanctioning unjust and unreasonable rates. That is a violation of Ohio law.
The PUCO should protect consumers by rejecting or modifying the Settlement. 
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